IN THE BOW STREET MAGISTRATES COURT

THE MATTER OF AZCARATE AND THE UNITED STATES OF AMERICA

EXTRADITION

NOTE

1 The Defendant is currently in custody subject to a request for extradition from the United States of America dated 23rd August 2005.

2 A Certificate issued pursuant to Section 70 of the Extradition Act 2003 was issued on 6th September 2005.

3 The limited challenges available in our view are in the following.

THE COMPATABILITY OF THE GRAND JURY AND ART.6 OF THE HUMAN RIGHTS ACT

(a) Under the federal laws of the US, a criminal prosecution is commenced when a grand jury files an indictment. The UK abolished the Grand Jury system in 1935 finding such unsatisfactory.

(b) A Grand Jury whilst retained as an arm of the court, is an independent body composed of private citizens not less than 16 and not more than 23 whom a District Court selects at random from residents within the judicial district.

(c) The purpose of the Grand Jury is to review evidence presented to it by the United States Law Enforcement Authorities.

(d) After reviewing such independently each member of the Grand Jury must determine whether there is ‘probable cause’ in believing that a crime has been committed.

(e) If at least 12 find evidence of probable cause then the Grand Jury return the indictment.

(f) An indictment in the US is a formal written accusation that charges that particular person, who then becomes a defendant, with a crime, identifies the specific laws that the defendant is accused of violating and specifies the date and place where the charged crime occurred.

(g) The important issue and arguable incompatibility is that throughout the proceedings only evidence of the Prosecution is presented. There is no procedure for the defence to present evidence and neither do they appear. 

(h) Since the Grand Jury is an arm of the Court, notwithstanding being independent, it must arguable fall within the ambit of compatibility with Art.6 since the defendant is denied any representation that causes the loss of liberty.

MALFIDES

(a) In a supplimentary filing the United States District Attorney has stated that they were actively searching for the Defendant since 1992.

(b) In para.15 of the supplimentary filings the US have stated that they caused a ‘Red Notice’ on Interpol to be issued although they have failed to stipulate precisely when that occurred. From preliminary enquires made that position is subject to verification and doubt.

(c) It follows that if such were shown not to be the case then a falsehood has been stated within the extradition filings.

(d) In the Case of Kumar v Germany (sent under separate cover) Lord Justice Sedley found that malfides or prejudice is sufficient to refuse extradition.

UNITED STATES SUBMISSION THAT THE DEFENDANT ABSCONDED THE JURISDICTION.

(a) It is our understanding from attendance notes by US Counsel having spoken to a US Customs Officer by the name of Bruce Foucart the Defendant was (i) arrested in 1992 in the State of California for a relatively minor offence (ii)  appeared at a preliminary hearing on the said offence in Marin County with regard to the question of an illegal search having been carried out and (iii) departed the USA on the 19th August 1992.

(b)  The Indictment against the Defendant was returned on May 27th 1993 (Page 20 of extradition bundle).

(c) The evidence thus is that the defendant left the United States of America 9 months and 8 days prior to any form of indictment or judicial proceedings being commenced.

(d) The Defendant cannot be deemed to have “fled the United States” on the 19th August 1992 when the Indictment was returned on the 27th May 1993 and he could not possibly have known about such and there were absolutely no attempts by the American Authorities at notifying him.

DELAY

(a) In the United States where the seminal law in speedy trial issues is governed as in the case of Barker –v- Wingo and other well established cases.

(b) These alleged offences occurred between 1982 and 1992.

(c) That is at latest 24 years ago and at best 14 years ago.

(d) The case law in the United States on delay is heavily in favour of the Defendant.

PROCEDURAL MATTER

(a) It is conceeded the Defendant is a Colombian National.

(b) There is a clear requirement contained within Art.5(2) that judicial proceedings must be in a language that the Defendant understands.

(c) The extradition documents have been supplied only in the English language and not in Spanish as would be the normal practise. In the State of California it is to be noted that ALL judicial documents in civil and criminal are in BOTH the English and Spanish language.

(d) It is not sufficient a safeguard to be represented by counsel who understands and speaks English. The onus is on the Prosecuting Authorities to comply.

(e) The failure of such will and must lead to an adjournament at the least and/or dismissal of the extradition.

(f) The supplimentary submissions filed by the US state in para.17 that the US is serious in prosecuting the Defendant. That being so they would know the law in California, the State of which the proceedings are domiciled, that a failure in compliance would lead to an application to dismiss.

(g) The failure of the US in serving documents in a language definitely known to the Defendant will allow the said application for an adjournment and since the Prosecution are clearly at fault a stregthened position re bail.

Studio Legale Interanzionale

 Largo G Tartini 3-4

 Roma 00197 ITALIA

 REF: DM/GDS/MS ASK

17 MARCH 2006 

