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R. v LINDA CALVEY & DANIEL REECE
These further submissions should be in conjunction with the application to the Criminal Cases Review Commission and the subsequent further submissions. For the purposes of the submissions it is necessary to recite the legislation and law in order that the Applicants are fully aware of the limitations and constraints levied upon any submissions made to the Commission.

THE LAW

The terms of reference of the Commission are set out in the Criminal Appeal Act 1995 section 13, which provides as follows :-

1. A reference of a conviction, verdict, finding or sentence shall not  be made under any of Sections 9 to 12, unless :-

(a) The Commission considers that there is a real possibility that the conviction, verdict, finding or sentence would not be upheld were the reference to be made.

(b) The Commission so consider :-

(i) in the case of a conviction, verdict or finding, because of an argument or evidence not raised in the proceedings which led to it, or on any appeal or application for leave to appeal against it, or

(ii)
in the case of a sentence, because of an argument on a point of law or information not so raised, and     

(iii)
in the case of an appeal against the conviction, verdict, finding       or sentence has been determined or leave to appeal against it has been refused.

(2)
Nothing in Sub Section 1 (b)(i) or (c) would prevent the making of a reference if it appears to the Commission that there are exceptional circumstances which justify making it.

We are of the view that in the case of these Applicants, there are exceptional circumstances which justify making a referral.

DOCUMENTS ATTACHED TO THESE SUBMISSIONS
This application is supported by a bundle with enclosures. The documents attached are as follows:
(a) Witness Statement of Daniel Michael Reece dated 16 March 2004
(b) Psychiatric Report on Daniel Reece dated 9 September 2002
(c) Psychiatric report on Linda Calvey dated 23 August 2002
(d) Witness Statement of Mr. S.E. Potter
(e) Reference is made to all previous submissions made from 1998 to date but not exhibited.
(f) Letter dated 7 January 2004 from CCRC re Linda Calvey with reasons provisionally refusing a referal to the Court of Appeal.

(g) Letter dated 7 January 2004 from CCRC re Daniel Reece with reasons provisionally refusing a referal to the Court of Appeal.

(h) Letter dated 23 August 1991 from Sing & Ruparell to CCC

(i) Witness statement of PC Lock dated 8 April 1991

(j) Index to Statements Witnesses at Trial note page 196 with line through evidencing apparent cancellation

SUBMISSION
In making this application we recite previous submissions and request a review of those submissions in their entirety.
We refer to the reasons stated by the Commission dated 7 January 2004 provisionally not to refer the case to the Court of Appeal.
The Commission have requested further submissions limited to representations on para 12.18 to para 12.20

It is important to note the Commission have so limited a response solely to the case of the Applicant Linda Calvey. The letter dated 7 January 2004 addressed regarding Applicant Daniel Reece carries no such caveat.

We are thus obligated at filing medical evidence which we state must be a consideration in any decision taken by the Commission.

Authority can be found for admission of medical evidence not adduced at trial in the matter of R v Darren Cash [2004] EWCA Crim 666 (26 March 2004) the most recently decided case:
“At the outset of the appeal, we indicated that we would consider de bene esse the new evidence sought to be adduced upon the appellant’s behalf with a view to deciding whether or not it satisfied the requirements of s.23 of the Criminal Appeal Act 1968. The new evidence consists of the psychological report dated 7 November 2002 together with an addendum dated 14 April 2003 of Mrs Susan Carvalho, a chartered clinical psychologist and head of the Clinical Psychology Department of the North London Forensic Service.

So far as the admissibility of that evidence is concerned he submits, and we accept, that the criteria set out in paragraph 23(2) of the Criminal Appeal Act 1968 are satisfied in that (a) the evidence appears to us to be capable of belief; (b) it appears evidence of a type and quality which may afford a ground for allowing the appeal; (c) the evidence of the mental disability of the appellant would have been admissible in the proceedings as going to the appellant’s knowledge, intention and appreciation of circumstances necessary to be considered by the jury in relation to the charges both of rape and kidnap; and (d) there is a reasonable explanation for the failure to adduce the evidence at trial, in that those concerned with the defence of the defendant, while aware that he was illiterate, were unaware of the existence or level of his deficiency to a degree which would require the jury, and the judge in summing-up, to give particularly careful attention to the propriety of drawing inferences as to the intentions or knowledge of the appellant at the invitation of the prosecution.”

This evidence is important for the Applicant Daniel Reece, who is not strictly subject to the caveat imposed by the Commission but relates specifically to the response of para 12.20 of the Commission’s provisional decision:
“The Commission further notes that this submission is at odds with the representation discussed at para 9.1, which records that Mr. Reece has confessed that he carried out the murder.”

The Commission is requested to consider with care de bene esse the witness statement of the Applicant Daniel Reece dated 16 March 2004. The Commission is requested to consider specifically para 4 of the said statement:
“I decided therefore it was unbearable in the extreme that we both were in jail and it was my responsibility as her husband to bear the pain of incarceration alone and confess bogusly to this crime in the hope that Linda may be released.”
The Commission is requested to consider the psychiatric report on the Applicant Daniel Reece by Dr Gwilym D Hayes MB ChB MRCPsych DClinHyp MA(Crim) Consultant Forensic Psychiatrist para 9.1
“He described to me how he was convicted at trial and sentenced on 12 November 1991, approximately one year later. He then maintained his innocence up to 3 to 4 months ago when he said, in desperation, he admitted to the murder of Ron Cook although the truth of this was that in reality, he had nothing whatsoever to do with the killing.”

This Applicant Daniel Reece further stated that in his view both he and Linda Calvey were arrested probably because:
“A short time after his arrest he had given evidence, for the police, in convicting a person who had raped and murdered an Australian heiress. He said that he now believed that the police, had it in for Linda Calvey, as he put it, after all the publicity that she engendered after her first husband was shot in the back by armed police. He said that he has since been told that the detective that was in charge of the murder of Ron Cook was also a friend of the man who had shot Linda Calvey’s first husband.”

Those making these submissions in 2002 duly appeared before the Recorder of London to obtain leave inspecting the files maintained by the Central Criminal Court. Leave was duly granted. Amongst the files was a letter from a firm of solicitors Singh & Ruparell acting for a Mr David Lashley dated 23 August 1991. This letter, and its probably significance has only become obvious when read in conjunction with the psychiatric report.
Researching the statement made by this Applicant Daniel Reece on the murder of Janie Shepherd by David Lashley the following website is of importance:




http://www.shyscyberchamber.com/lashley_david.asp
and the following taken from the said site:

“ It was at Frankland High Security Jail, in Durham, that David Lashley revealed to a fellow inmate Daniel Reece that he had killed Janie Shepherd.”

What however, is significant in this matter for the purposes of the Commission is the basis upon which this Applicant Reece was prepared to give evidence for the Prosecution. It was strictly on the basis that he, Reece, would not talk to the police directly and that his evidence regarding Lashley was given to a prison officer who in turn reported the matter to the police. No direct reporting or contact was made by Reece to the police on what was a vital matter.
The basis for the conviction of both Reece and Calvey was invariable the alleged cell confession made to D.I. Sandlin which was denied by Reece yet admitted as evidence by the Trial Judge.

It can be stated that Reece has tendencies in making confessions, as has been the case in this matter, yet when viewed with the benefit and hindsight of the psychiatric report must come to the same following conclusion as did Dr. Hayes:
“Whilst his confession could have been a ‘true’ confession, it could equally be seen as a form of ‘altruistic suicide”. The psychological model here would be that of a man who had become ground down by his futile attempts over the years to prove his innocence and attempted to sacrifice what little hope he had of freedom just so that the woman he loved could go free in his place.” Para 11.3
There is recent authority on cell confessions relevant for the purposes of this Application to the Commission and specifically relevant to this Applicant Daniel Reece.
R v Russel Stuart Causley [2003] EWCA Crim 1840 the following passage is of some importance:
92. In the course of his submissions to us in this regard, Mr Dennis helpfully pointed out to us that the code of practice pursuant to the Criminal Procedure and Investigations Act 1996, at paragraph 3.4 requires 
“In conducting an investigation the investigator should pursue all reasonable lines of inquiry, whether these point towards or away from the suspect. What is reasonable in each case will depend upon the particular circumstances.” 

We would have thought that it was reasonable in a case of this kind, where reliance is to be placed upon a cell or similar confession, for inquiries to be made, including an inquiry of the person concerned.

In Benedetto v The Queen and Labrador v The Queen [2003] UKPC 27 (7.4.03), a recent decision of the Privy Council, the matter was considered. The judgment delivered by Lord Hope of Craighead the Council referred to the problems that relate to such evidence and the experience not only of courts in this country but throughout the world in dealing with such matters. He likened the problems in relation to such evidence to those that are found in the case of identification evidence, not because they raised the same problems but because each needed special caution of which the courts might be more aware than a jury. At paragraph 32 of his judgment (which is as yet unreported) Lord Hope said: 

“The problem which is presented by cell confessions is, of course, different. In the case of identification evidence it is that a wholly honest and convincing witness who has sincerely convinced himself and whose sincerity carries conviction is not infrequently mistaken, and that the value of such evidence is notoriously difficult to assess .... In the case of a cell confession it is that the evidence of a prison informer is inherently unreliable in view of the personal advantage which such witnesses think they may obtain by providing information to the authorities. Witnesses who fall into this category tend to have no interest whatsoever in the proper course of justice. they are men who, as Simon Brown LJ put in R v Bailey [1993] 3 All ER 513, 523j, tend not to have shrunk from trickery and a good deal worse. And they will almost always have strong reasons of self‑interest for seeking to ingratiate themselves with those who may be in a position to reward them for volunteering confession evidence. The prisoner against whom that evidence is given is always at a disadvantage. He is afforded none of the usual protections against the inaccurate recording or invention of words used by him when interviewed by the police. And it may be difficult for him to obtain all the information that is needed to expose fully the informer's bad character.” 

The Applicant Daniel Reece was convicted, without doubt, upon such basis as highlighted above “without the usual protections against inaccurate recordings or inventions.” The cell confession allegedly made to D.I. Sandlin was without any such protection and as a natural consequence and authority any referal to the Court of Appeal by the Commission would be more than arguable.

The Commission has stated in para 12.19 that any journey time could easily have been adduced at trial. The purpose for any referal by the Commission cannot be based upon what could or could not have been adduced at trial. The police provided timings for this journey but vice versa. On the 8 April 1991 a witness statement was taken from Joseph Lock a police constable from Leman Street Police. Notice was served on the 29 April 1991 that PC Lock would be called. Even a journey from Maidstone Prison Hostel to 12 King Georges Avenue, E16 by police car took 52 minutes. There is no logical explanation as to why this experiment should have been made. The Crown opened their case on the basis that this Applicant Daniel Reece murdered Ron Cook and then went back to Maidstone Prison Hostel by train from Waterloo.
Even if the evidence was available to adduce by the defence it would also have been an obligation upon the Crown. The defence did NOT adduce such evidence on a timely basis because they were not made aware of the basis upon which the Crown presented their case. It is self evident the Crown, at least by April 1991 adduced evidence suggesting that Daniel Reece had travelled back by car to Maidstone Prison Hostel. There was thus no basis upon which even a most high level clairvoyant lawyer could or should remotely approach the then Legal Aid Board to approve funding for a journey by car from the crime scene to Waterloo Station. If there was any fault it could not have been at the door of the defence because the witness statement of PC Lock clearly suggested the killer made his journey back to Maidstone Prison Hostel by car and not by rail.
Neither can it be said with sincerity the conviction of both Reece and Calvey can be founded upon what the Commission note the increase in volume on the streets since 1990. The allegations that Reece faced was that after he murdered Ron Cook he travelled to Waterloo Station and calmly took the train back to Maidstone Prison Hostel. Yet, this was not made clear until trial. If the basis was any other, why bother to obtain a witness statement from PC Lock showing the time it would take to travel the said journey (the wrong way round albeit) and then not call the witness that was fully bound striking out his name in the witness list?

This was crucial to the defence and vital for any jury. In this case regardless of whether or not evidence was, could, or should have been available at trial and whatever reasons and merits in why evidence that should have been adduced was not, this Applicant Daniel Reece was convicted on the basis that he kicked down the door of 12 King George Avenue, E16 murdered Ron Cook with a shotgun at approximately 12.30pm and calmly went back to Maidstone Prison Hostel catching the 13.30pm train from Waterloo Station. The footprint on the door that was ‘kicked in’ was too small and did not match the footprints of shoes from this Applicant. It must be accentuated it was common ground at trial that Reece travelled back to Maidstone Prison Hostel by train. The day of the murder was a Monday and a school day and of course lunchtime.
The Crown, inadvertently, did cause the defence problems of adducing what has now been presented to the Commission by the witness statement of PC Lock. It suggested the journey was made by car when at trial it was common ground the killer went by train from Waterloo.

The Commission can take refuge and comfort in a recent decision  R v BRIAN  SELWYN  B [2003] EWCA Crim 31911  February  2003 and the edict of the Lord Chief Justice:

“One thing is clear: the jury saw the witnesses and we have not. Therefore they were in a better position to judge where the truth lay than this court. Furthermore, the trial process depends upon our confidence in the jury system. We have to have confidence that they made the appropriate allowance here for delay, and we also have to have in mind the intervention of Parliament. Parliament made the decision as to where they considered the right balance between the prosecution and the defence should lie in regard to the question of corroboration. We must not seek to go behind the decision of Parliament. Therefore juries in cases of this sort must be left with the difficult task of determining where the truth lies. 

27.
However, there remains in this court a residual discretion to set aside a conviction if we feel it is unsafe or unfair to allow it to stand. This is so even where the trial process itself cannot be faulted. It is a discretion which must be exercised in limited circumstances and with caution. When we exercise that discretion we must be conscious that we are not only involved in deciding where justice lies for the appellant. We must do justice to the prosecution, whose task it is to see that the guilty are brought to justice. We must also do justice to the victim. In this case we are particularly conscious of the position of the victim. If she is right, she was treated in a most disgraceful way by someone whom she should have been entitled to trust: her stepfather. For years, for understandable reasons, as we have already indicated, she felt unable to make public what had happened. She is entitled to justice as well. But we also have to do justice to the appellant. At the heart of our criminal justice system is the principle that while it is important that justice is done to the prosecution and justice is done to the victim, in the final analysis the fact remains that it is even more important that an injustice is not done to a defendant. It is central to the way we administer justice in this country that although it may mean that some guilty people go unpunished, it is more important that the innocent are not wrongly convicted.”
And finally:
“We have looked at all the circumstances of this case. We have sought to act in accordance with the principles we have set out earlier. In the end we have come to the conclusion that this is one of those residual cases where in the interests of justice we must set aside this conviction. That may be an injustice to the victim. It may be an injustice to the public in the sense that a guilty person is not going to suffer any further punishment than he has. But, nonetheless, having regard to the lapse of time, the very limited evidence that was available in this case, we have come to the conclusion that it is our duty to allow this appeal. Accordingly, we quash the conviction.”

These submissions particularly are a response to the limited caveat placed upon us by the Commission regarding the Applicant Linda Calvey whilst we have by adducing psychiatric evidence explained the confession of the Applicant Daniel Reece.
The way the case was presented was important. The way the Crown inadvertently allowed the Defence to believe the basis for prosecuting Reece was quite opposite to what was actually opened at trial by Crown Counsel. There is no allegation of malfeasance but one simply of confusion. It is quite clear that were Reece to be prosecuted today the purported cell confession to D.I. Sandlin would not be admissible without appropriate corroboration. Were it that this referal were simply on that basis it would be difficult to persuade the Commission to refer the matter. Nevertheless, these submissions partly technical also adduce new evidence involving practicalities and time. Could Danny Reece have properly murdered Ron Cook at 12.28pm in cold blood, and caught the 13.30pm train back to Maidstone Prison Hostel? How did he travel to Maidstone Prison Hostel? The Crown led the defence to believe it was by car then altered its position at trial by agreeing as common ground the trip was made by rail from Waterloo Station. It is submitted and would have been adduced at trial had the defence been properly prepared, the time was clearly not sufficient. 

The Commission are requested to refer this matter back to the Court of Appeal on the same basis as the warning given by the Lord Chief Justice in the case of Selwyn B:

“At the heart of our criminal justice system is the principle that while it is important that justice is done to the prosecution and justice is done to the victim, in the final analysis the fact remains that it is even more important that an injustice is not done to a defendant. It is central to the way we administer justice in this country that although it may mean that some guilty people go unpunished, it is more important that the innocent are not wrongly convicted.” Lord Chief Justice
CONCLUSION

The test for a referral, it is submitted, is not whether there would be any likelihood of success by virtue of a referral per se. It is whether the Criminal Appeal Act 1995 s.9-12 can be properly applied. We have detailed the basis at the beginning of these submissions. We are of the view that all the facts and circumstances were not made available to the Court of Appeal for them to properly evaluate an argument which, it is submitted, fulfils the criteria for a referal.

We therefore request this matter be referred to the Court of Appeal on the basis as outlined above and herein confirm our view that exceptional circumstances do arise for the Commission to depart from the constraints levied upon it and treat this matter, by virtue also of its probable consequences, as prioritive.
Studio Legale Internazionale
Roma, Italy    06/04/2004
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