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1.
The history of these submissions
1.1
In March 1998 an application submitted by Linda Calvey in person to refer her conviction back to the Court of Appeal (Criminal Division) was refused.

1.2
In June 2002 a new application on behalf of Linda Calvey was submitted by Studio Legale Internazionale.

1.3
On 13th August 2002 the CCRC issued a Provisional Statement of Reasons indicating why it was minded not to refer Linda Calvey’s conviction back to the Court of Appeal. The Commission provided an opportunity to make further representations in respect of the points made at paragraph 11.3 of the Statement ( i.e. the points raised in the documentation submitted by Studio Legale Internazionale). Various extensions of time have been granted for the submission of any further representations, with the latest date expiring by end of Tuesday 21st October 2003.

1.4
This document contains the further representations which Studio Legale Internazionale wish to make. We are now instructed to make such representations on behalf of Daniel Reece as well as Linda Calvey. The points in respect of each applicant are the same. If the Commission considers it appropriate to refer Linda Calvey’s case back to the Court of Appeal, it will inevitably follow that Daniel Reece’s conviction will equally have to be referred. The Commission is therefore requested to consider these points on behalf of both Linda Calvey and Daniel Reece.

2.
The jurisdiction of the CCRC
2.1
Studio Legale Internazionale is well aware of the test which the Commission must apply in deciding whether to refer a conviction back to the Court of Appeal, as set out in Criminal Appeal Act 1995 section 13. The Commission must be satisfied that there is a “real possibility” that the verdict would not be upheld if the reference were to be made (section 13(1)(a) ). Moreover, such “real possibility” must be judged ( save in “exceptional circumstances”) on the strength of an argument or evidence not raised at trial or on appeal: R v CCRC ex p Pearson (2000) 1 CrAppR 141. If there are exceptional circumstances, the Commission may make the reference in any event (section 13(2) ). These further submissions seek to satisfy those criteria. They do not necessarily aim to address every one of the points made in paragraph 11.3 of the Provisional Statement of Reasons.

3.
The significance of proceeding on an unsigned indictment: ( paragraph 11.3.2 )

3.1
In the previous submissions which were lodged in June 2002, the law relating to this matter was touched upon (see paragraphs 17 to 22 of those submissions). These submissions seek to elaborate upon the point, bearing in mind the distinction between preferment of an indictment and signing of an indictment to which the Commission refers.

3.2
The clear effect of Administration of Justice (Miscellaneous Provisions) Act 1933 section 2(1) is that there is a mandatory requirement for the bill of indictment to be signed. Indeed, the authorities establish that the bill of indictment does not become an indictment until it is signed. Thus in R v Morais 87 CrAppR 9, where the indictment had not been signed, the proceedings were held to have been a nullity (even though leave to prefer had been given). The fundamental distinction between the preferment of a bill of indictment and the signing of the bill, which converts it into an indictment, is clearly explained in R v Stewart 91 CrAppR 301. It is accepted that the time limits set out in the Indictments (Procedure) Rules 1971 relate to preferment, not signing. The requirement that an indictment be signed is mandatory rather than directory.

3.3
With respect, there is no basis for concluding that the unsigned indictment was not the relevant indictment. Such a conclusion is mere speculation. At the least, there is a real possibility that the unsigned indictment was the material one. If that is so, there is a “real possibility” that the trial was a nullity.

4.
The Third Statement of DI Sandlin was not disclosed : (paragraph 11.3.3 )

4.1
In paragraph 11.3.3 the Commission asserts that such third statement was disclosed. It is not clear upon what basis that view was reached. It is still maintained that this statement was not disclosed to the defence prior to or during trial. Linda Calvey has addressed this matter herself. DI Sandlin was clearly a crucial witness. It is therefore requested that this representation be reconsidered.

5.
Abandonment of Ground of Appeal in the absence of instructions: (paragraph 11.3.4)

5.1
It is accepted that during the course of a hearing Counsel will re-evaluate his argument and submissions. However, abandoning any ground of appeal (let alone one certified by the trial judge) is a fundamental and far-reaching decision. One would expect Counsel to take instructions, or at the very least to discuss the matter with his client prior to adopting such a position in court. This does not appear to have happened in the Applicant’s case.

5.2
Furthermore, it is submitted that the Commission has failed to give sufficient weight to the significance of the trial judge’s certification that the case is fit for appeal. Paragraph 4 of Practice Direction (Crown Court: Bail Pending Appeal) [1983] 1 WLR 1292 makes it clear that a judge should not grant a certificate in regard to conviction on a ground where he considers the chance of a successful appeal as not substantial (i.e. only where there exists “a particular and cogent ground of appeal”).

5.3
In such circumstances, it is submitted that a “real possibility” of an appeal against conviction succeeding must exist if a High Court judge (Mr Justice Hidden) with a lifetime experience of criminal cases certifies a point fit for appeal. The abandonment of such point by counsel, without specific instructions, must, at the very least, raise a “real possibility” that on a reference back the Court of Appeal will consider that the certified point has real merit.

6.
The footprint evidence (2nd representation dated 5th August 2002): (paragraph 11.3.8)

6.1
Two quite separate issues arise with regard to this evidence:

(a)
whether such evidence was in fact disclosed to the defence


and

(b)
the significance of the footprint evidence in exculpating the defendants

Disclosure
6.2
As to disclosure, it is submitted that there may have been a misunderstanding on the part of the Commission concerning the document (namely the Notice of Additional Evidence) attached to the Statement of Reasons. That document was provided to the CCRC by Studio Legale Internazionale to demonstrate the existence of the evidence, the document having been found in the Court papers. It was not contained in the defence papers. The other sheet of paper attached to the Notice had written on it by hand “Judge’s copy only”. The document is attached to our previous submission dated 5th August 2002 . There is nothing in the Statement of Reasons which points to there having been disclosure of this evidence, other than reliance upon the fact that a copy of the Notice was provided by the Applicant with the representation. We trust that this misunderstanding has been clarified. The evidence was not in fact disclosed to the defence before or during trial. We invite the Commission to consider the Witness Statements served on the defence as contained in the list submitted by ourselves in our letter to the Commission dated 5th August 2002 (second letter).

6.3
It does not appear that the footprint evidence was used at trial. This, in itself, lends support to the contention that such evidence was not disclosed to the defence, as it is virtually inconceivable that defence counsel would not have seized upon such evidence at trial.

Significance
6.4
The Crown’s case throughout was that there were only two people present at the house when the shooting occurred, namely Calvey and Reece. The trial judge clearly summed-up to the jury on the basis that there was no proven evidence that Linda Calvey fired the second shot ( as had been suggested by the prosecution ). He clearly directed the jury that the only way they could convict Linda Calvey was if they were satisfied that there was an agreement between her and Reece to kill Ronald Cook.

6.5
It follows from the above, that if there is evidence which casts real doubt upon Reece’s presence in the house at the material time, both Reece and Calvey are entitled to be acquitted. That is precisely the significance of Dr Gibbins’ statement, when coupled with the statements of PC Robinson and DC Moggach. Dr Gibbins, the forensic scientist, states without qualification that the shoe marks on the kitchen floor (where Cook was killed) and on the front door (where it was kicked in) were not the marks of shoes or bots belonging to Reece or Calvey. The clear significance of that evidence is that someone else burst into the house, with the clear implication that he shot Cook.

6.6
Not only would it appear that the evidence of Dr Gibbins was not served on the defence, but it does not appear to have been addressed by the trial judge in his summing-up to the jury.

7.
New evidence relating to the timing of Reece’s movements
7.1
This point is a new one, and does not arise out of the Commission’s observations at paragraph 11.3 of their Statement of Reasons.

7.2
Certain matters were not in dispute at the trial. The murder of Cook occurred at 12.28pm. Reece was at Waterloo station and on the 13.30 train back to his hostel at Maidstone prison. He would have had, therefore, one hour to change his clothes, get rid of the clothing that he had been wearing, get rid of the gun, and get to Waterloo station. November 19th 1990 (the day of the murder) was a Monday, a school day, and was raining. Even assuming he took a taxi (as to which there is no evidence), it is submitted that it would have been impossible for Reece to have undertaken the journey, let alone the other matters, in one hour.

7.3
Studio Legale Internazionale recently paid a taxi driver to drive from the house to Waterloo Station. The weather was clear. Moreover, there are flyovers and underpasses which exist today which were not in existence in 1990. The statement of the taxi driver, Mr SE Potter, is enclosed. Even given the more favourable circumstances which exist today compared with those which obtained on 19th November 1990 (i.e. the bad weather, and absence of flyovers/underpasses which now exist) the journey took the taxi driver effectively one hour.

7.4
The only evidence relating to such journey was provided by PC Lock who drove in the reverse direction (i.e. from the prison hostel back to the house), which is not a reliable indication of how long a journey in the opposite direction would have taken, and who took just under one hour.

7.5
It is submitted that this new evidence throws doubt upon whether Daniel Reece was indeed the murderer, and therefore throws doubt on Linda Calvey’s involvement as well. 
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