IN THE CRIMINAL CASES REVIEW COMMISSION
CCRC REF : 00323/2003

R. v Jason David COGHLAN

FURTHER ADVICE

1. I have been asked to provide a further Advice by Draycott Browne Solicitors in light of the provisional decision made by the Criminal Cases Review Commission not to refer the case of this Applicant back to the Court of Appeal Criminal Division.

2. I have seen the reasons contained in the provisional statement of the Criminal Cases Review Commission.

3. I have seen an Advice by Mr. Chris Gledhill of Counsel dated 9th September 2003 as well as a letter written by Draycott Browne Solicitors dated 21st August 2003 and the response from the Criminal Cases Review Commission dated 27th August 2003.
4. I concur with the Note to the Criminal Cases Review Commission written by Mr. Chris Gledhill and I agree with the letter of the 27th August 2003 from the Criminal Cases Review Commission stating that the 15 questions raised by Instructing Solicitors to the Criminal Cases Review Commission dated 21st August 2003 should form part of the further submissions.

5. The crux of this matter in my view rests with the key issue involving the right to silence.  The Criminal Cases Review Commission cite the case of Jeffrey John Howell, Neutral Citation Number Q003EWCA Crim.01 dated 17th January 2003.

6. In short the Commission have held that the decision in Howell would necessarily preclude a successful Application to the Court of Appeal Criminal Division.

7. Paragraph 84 of the Provisional Statement of Reasons states as follows :-

“In the light of the above and, in particular, the remarks of the Court of Appeal in Howell, the Commission has reached the provisional view that there is not a real possibility that Mr. Coghlan’s conviction would not be upheld were a reference to be made”.
It is to be noted that the words used contain the following :-

“a real possibility”.

When I delivered the two Advices for use by this Applicant if he so considered appropriate to the Criminal Cases Review Commission, I was well aware of the case of Howell but did not consider it to be appropriate in this specific case.

8. The case of Howell is easily distinguishable from that of Coghlan.  Howell made it abundantly clear that were it not for the advice of his solicitor, he would certainly have made a statement to the police.  There was a marked difference  however in so far that, in the case of Howell, there was more than sufficient evidence to charge Howell whereas, in the case of this Applicant, Mr. Coghlan, the reasons given by the solicitor applying and adhering to the rights of silence were that there was “not enough evidence to charge”.  In short, the solicitor concerned was of the clear view that any submissions made by Mr. Coghlan and any questions asked by the police at that particular stage of the procedure at the police station would be nothing short of a “fishing expedition”.

9. Paragraph 58 of the Judgement in Howell states as follows :-

“It is obvious that the right to silence cannot and should not prevent that the accused’s silence in situations which clearly call for an explanation from him be taken into account in assessing the persuasiveness of the evidence adduced by the Prosecution”.

I emphasise the phrase “in situations which clearly call for an explanation from him”.

The advice from this Applicant’s solicitor was very clear and precise and the situation at that stage of the proceedings certainly did not call for any explanation because there was, in effect, not enough evidence to substantiate a charge.

10. Paragraph 11 of the Howell Judgement states the following :-

“The suggestion was that the police should not have interviewed the Appellant at all because the Officer, PS Jones, believed before the interview started that he already had sufficient evidence to charge the Appellant and so, under PACE Code C16.1, the Appellant should have been brought without delay and thus no intervening interview before the Custody Officer”

This was not the case in Coghlan.  The police were, to all intents and purposes, relying upon questions put to this Applicant in order to be able to substantiate any charges.

11. It must also be remembered in fairness that the case of Howell, notwithstanding markedly different from the case of this Applicant, was in fact referred to the Court of Appeal by the Criminal Cases Review Commission.  The Commission in the case of Howell must have been equally aware with those specific facts as stated that there was possibly not any real possibility that Howell’s conviction would not be upheld but, notwithstanding such, it was indeed referred.

12. The arguments presented by the Commission are in essence that they would not want to see a repeat of the Howell case rehearsed in the case of this Applicant since, having already referred a case to the Court of Appeal, they would not seek to invite criticism from the court.  As I have stated, obviously there are serious distinguishing features between the case of Howell and that of this Applicant.  The Court of Appeal, when having previously decided to reject the appeal, were convinced that no solicitor could possibly have given the advice that was presented to the Court of Appeal retaining the right to silence in those circumstances.

13. There is now available clear evidence that a solicitor did indeed tender that advice to this Applicant.  Further, the solicitor states the reason why that advice was tendered.  It was a far different case to that of Howell where, in any case, there was more than sufficient evidence to charge and the police should have just proceeded in the case of Howell and in, compliance with the Police and Criminal Evidence Act, to simply charge Howell and not bother with any other interview.  The case of this Applicant, as already stated, is far different.

14. There is sufficient case law to justify that an arrested person can certainly retain the right to silence if indeed there is no other evidence before the investigating authority to justify a charge.  It would have been a wholly different situation had this Applicant volunteered a statement.  This Applicant was advised in the clearest possible terms that because there was no evidence to substantiate a charge at that stage, it would not be proper to make any comment on any interviews.

15. It was for these reasons and the fact that the case of this Applicant is a far cry from that of Howell, which the Criminal Cases Review Commission rely upon to reject this Applicant’s submission, that I did not previously cite the case of Howell which, as stated, I was fully aware and conversant with.

16. It is for these reasons that I wholeheartedly support the Application and Submissions made by Mr. Chris Gledhill and Messrs. Draycott Browne Solicitors that this is an appropriate case that should be referred back to the Court of Appeal for the reasons herein contained.

AVV. GIOVANNI DI STEFANO

(18.09.2003)
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