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(1) This advice is sent pursuant to a telephone call I received on Sunday 9th March 2003 from “a friend” of Mr. Coghlan with a Manchester telephone number informing me that Mr Coghlan had read my advice but was concerned that in a subsequent application to the CCRC the notes made by the solicitor advising Mr Coghlan in April 1999 had in fact been subsequently submitted to the CCRC in May 2002 together with the advice from Mr. Anthony Jennings QC and further representations from Mr Kris Gledhill.

(2) Mr Coghlan was concerned as to whether (a) I was aware of such and (b) the effect of my advice on those factors.

(3) Reading the decision from the CCRC- undated –but it must follow it was post 29th May 2002, show that Messrs. Chadwick Lawrence had indeed submitted the notes from the police station to the CCRC albeit very late in the day.

(4) Para 10.21.2 of the final decision from the CCRC states as follows: “ Even without the solicitor’s notes, there is evidence that the applicant’s failure to mention the alibi in the police station was on legal advice. Counsel indicates that there was already enough evidence of this. However, with the solicitor’s notes now available, it has been established that Mr Coghlan was acting on legal advice.”
(5) The CCRC then quite correctly raise the question of privilege which, in their view, would have to be waived prior to such being admitted into evidence.

(6) It is to be noted that Mr Kris Gledhill answered such in the extremely proper manner. Citing Betts and Hall his advice, which I concur was as follows ( CCRC para 10.21.4): “ The law as stated in Betts and Hall is that if there is a plausible explanation that the defendant relied on legal advice, no adverse inference should be allowed. The plausibility of this explanation does not have to come from evidence of the solicitor: it can arise, as it clearly does on the facts of this case, from the fact that the police were asking questions at a time when they had no evidence which incriminated Mr Coghlan, at which time any legal adviser would suggest silence. This does not require evidence from the solicitor.”
(7) The CCRC in rejecting this views is manifested in para 10.22.2: “ The Commission is willing to accept that, in principle, the point about Mr Coghlan keeping silent on legal advice can be made otherwise than through the solicitor. However, it believes that in this case there was no other admissible evidence to support Mr Coghlan’s contention.”
(8) Finally, the real issue is to be found in para 10.22.3/4 as follows: “None of the matters before the court amounted to evidence that Mr Coghlan keeping silent as a result of legal advice. The Commission notes that Mr Kennerly’s note is not signed and would not have been admissible at the trial unless the solicitor had died before trial. The Commission takes the view that the advice given and the reason for it could only be proved through the solicitor giving evidence after waiver, or by way of a statement under section 9 of the Criminal Justice Act 1967. The Crown would probably not accede this.”  Para 10.22.4:    “ In particular, it is likely that the Crown might have wanted to cross-examine the solicitor on the contents of his note. The salient parts of the note are ambiguous, as follows- ‘ wishes to make no comment.’ No details given other than that he cannot recollect what he was doing on day of robbery. ‘no explanation to give at this stage client clearly does not wish to comment. Evidence not good enough to charge.’
(9) It concludes by saying in Para 10.22.5: “ The advice must be proved, and in the Commission’s opinion this has not so far been done to the satisfaction of a court.”
(10) I would respectfully agree with the CCRC, that to date neither the Crown Court or the Court of Appeal, Criminal Division have been in a position to properly adduce this evidence.

(11) It is to be note however, that for the purposes of this advice the key words contained in Para 10.22.5 are “to date.”
(12) On the 1st July 2002 the Commission wrote to Mr Coghlan confirming that since they had received no further submissions, their decision to reject a referral would be deemed final.

(13) In my advice dated 5/3/2003 I had made clear that the basis for optimism was not because of the notes from the police station but because of a signed and dated witness statement from Mr John Alan Kennerley carrying a date of 3/3/2003. This in my view constitutes the necessary requirement. It constitutes a document complying with a witness statement and a confirmation that Mr. Kennerley is willing to attend court by the preamble as follows: “ I John Alan Kennerley partner in the firm Burton Copeland Solicitors of 196 Deansgate, Manchester WILL SAY AS FOLLOWS:”
(14) It was on the basis of this document that my advice was, and remains, unchanged. Namely there are now sufficient grounds for the CCRC to review this matter on an urgent basis. Mr Kennerley is clearly well aware he faces potential questioning by the Court of Appeal, Criminal Division although this is by no means certain. It may very well be that for the purposes of any appeal, and with a witness statement as signed by Mr Kennerley, the Crown may very well accede to such as being now ‘common ground.’ This may be optimistic but possible faced with a referral by the CCRC. 

(15) It is clearly new evidence. It is clearly within the ambit of being labelled admissible evidence. The Solicitor is ready willing and able to attend Court is required.

(16) It follows that my advice remains that this is now an urgent matter for the CCRC and that Solicitors acting for Mr Coghlan should now send a renewed application, by simple letter form, together with a copy of my advice dated 5.3.2003 and this advice attached.

(17) I am pleased to note that Mr. Kris Gledhill is in agreement with me with regard to my advice dated 5.3.2003 confirmation of such was by correspondence to myself dated 6th March 2003 at 6.54pm.

(18) I confirm that a copy of my advice was indeed also sent to Mr. Anthony Jennings QC who on Friday 7th March telephoned me to confirm receipt of my advice and amongst other matters to agree with its content. It is to be noted that Mr. Jennings QC was not aware in his original application to the ECHR that any application had been submitted to the CCRC. Instructing solicitors should as a matter of courtesy kindly send copies of the application and the responses to this very eminent, able and kind Queens Counsel who in my own judgement is to be, and which I do on behalf of the profession from Italy, thanked for performing work for such a noble and just cause as Liberty.

(19) It follows if I can assist in any other way I am available. I thank all those concerned for their assistance in this matter and for their kind cooperation without which this advice would not have been possible.
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