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IN THE COURT OF APPEAL

CRIMINAL DIVISION

      Royal Courts of Justice

                        Strand

            London, WC2

                                              Wednesday, 10th October 2003                                           

          BEFORE:

                           Lord Justice May (VP of QBD)

           Mr Justice Roderick Evans

                            AND

   His Honour Judge Jeremy Roberts

(sitting as a Judge of the Court of Appeal Criminal Division)

                  _  _   _  _  _  _  _  _  _-

                  REGINA

                       -V-

  DARREN JOHN CULLLEN

                  _  _   _  _  _  _  _  _  _-

MR D. MARTIN SPERRY appeared on behalf of the APPLICANT
Judge (J): We are unclear as to whether, when the matter was dealt with last year, the court ordered expedition. The transcript seems to be incorrect; in particular the last remark at para 30 is unclear.

Prosecuting Counsel (P): The Crown instructed Dr Heath, the forensic pathologist in this matter, in 2002. Two weeks ago I met a forensic pathologist who told me that Dr Heath has been the subject of several complaints and that Dr Raz (unsure about spelling of name) is reviewing Dr Heath’s work. I discussed the matter with the CPS and they are concerned that what might be happening in other cases may occur in this case as well. This morning, I tried to get into contact with Dr Raz but I received no reply. He previously assured me that the report would have been ready today, but unfortunately it is not.

J:  Has Dr Raz been instructed by the Home Office?

P: I do not know

J: the reason I am asking this is that I am wondering whether it would be appropriate to instruct somebody to review Dr Heath’s work.

P: Dr Raz has been provided with all papers but does not have the reply from Dr Hill.

J: Are you suggesting that this appeal should wait until Dr Raz concludes his investigation?

P: no, because what needs to be considered is what Dr Heath did or did not do in this case.

J: it is important to hear Mr Cullen’s appeal.

P: I would ask the court to order Dr Raz to produce a report in 14 days. If Dr Raz reaches the same conclusion as Dr Hill then the Crown would change his position.

J: the time lapsed is too long. The appeal needs to be heard.

Defence Counsel (D): I am concerned about the letter that the Court of Appeal received from the Home Office because the court has been told that Dr Heath is having personal problems in coming to court. I do not know what kind of difficulty he is having; disclosure would be appropriate in this regard. Disclosure has been given in regard to the fact that Dr Heath’s work is being investigated. If Dr Raz was in a position to produce his report today it would be excessive to give him further 14 days; few days would be more appropriate. If Dr Raz agrees with Dr Hill the Crown will be in a position to make certain concessions.

J: Is it anticipated that Dr Heath will come to court?

P: Yes, my understanding is that my learned friend would like to cross-examine Dr Heath.

D: Yes.

J: Dr Heath answered in writing.

D: Yes, he rejected Dr Hill’s conclusions. In previous cases there have been complaints in regard to Dr Heath’s work but I do not know on what basis. In two cases which have been disclosed Dr Heath is criticised for introducing totally speculative remarks in regard to injuries.

J: material in relation to these cases is presumably not in the hands of the Prosecution, is it?

P: only Dr Heath’s notes.

J: is there a point of possible disclosure that the defence would like to pursue?

D: is there enough time?

J: the court is concerned with the time because conviction occurred in 2000 and the last hearing was 11 months ago.

D:  I can find no good argument against a re-trial. In that event a manslaughter plea would not be resisted. If the court takes the view that the appeal should wait until the inquiry on Dr Heath’s work is concluded, my concern is that this could take a long time especially in regard to Dr Heath’s personal difficulties. If there was a re-trial I would not make an application for bail.

J: is it realistic to suppose that this appeal might fail upon Dr Heath’s evidence in this case?

D: it depends on how the court deals with the appeal. If the court does not consider the external issues, i.e. Dr Heath’s credibility. What is under attack is not Dr Heath’s report or the way he conducted the autopsy but the way he gave evidence.

J: some issues were not covered in the autopsy.

D: he left room for the defence to be correct. The main complaint is that this door was closed at the end of cross-examination. The wide speculations of Dr Heath may open the door to miscarriage of justice. If the inquiry confirmed this in a previous case and that case is similar to this case, an application to re-examine this case would be justified because a pattern in Dr Heath’s behaviour would be emerging. So the answer depends on how widely the court allows the cross-examination of Dr Heath. If such cross-examination was restricted then the appeal would probably fail.

J: I am not clear on what basis he would plea to manslaughter. The first question is whether, if the court allowed an appeal against murder, the court would be allowed to substitute that sentence with manslaughter. Since the defendant has been in custody for more than four years the second question is what could be the possible sentence.

D: we would not argue against the substitution of manslaughter for murder. Mr Cullen conceded that he was responsible for going into the victim’s flat and inflicting him some injuries but our position is that a 3rd party added other injuries. So manslaughter is justified on the basis that the injuries inflicted by Mr Cullen contributed to the death of the victim.

J: was this alternative offered to the Crown at the beginning of the trial?

D: I need to take instructions [Giovanni asks Mr Cullen]

J: possible directions in regard to disclosure and date of hearing?

Adjournment for 5 minutes

D: a plea to manslaughter was offered but not accepted. This is not confirmed by the Crown because he does not know.

J: we are now able to confirm that expedition was ordered.

P: the agreed date is the 14th of November. In regard to listing a day is realistic.

J: we think it might not be sufficient. We think two days would be appropriate. The decision of the court is that this appeal must be heard shortly. The question is when.

P: after the 14th of November but I understand that the defence counsel might have professional difficulties.

J: it is not necessary to fix a date today. This can be done within the next seven days.

D: my professional difficulty is that I have been instructed to appear at the International Tribunal of Rwanda and the trial there resumes on the 3rd of November.

J: the appeal must not be heard before the 28th of November and not later than the end of January.

D: (after taking instructions), not the end of this year.

J: not later than the 15th of December then.

P: I am concerned about whether there is enough time for disclosure.

J: what direction in this regard?

P: the appellant must be specific about what they want to be disclosed.

J: it is not necessary to do this now. The appellant can write to the prosecution by tomorrow and the Crown needs to reply by the 14th of November.

D: could the transcripts of these proceedings be made available?

J: the court takes the view that this appeal must be heard as soon as possible. The incident occurred in May 1999, the conviction occurred in May 2000 and leave was granted in December 2002. 

