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i) It was not in dispute at trial that the defendant subjected the deceased in his own flat to an unlawful physical attack of very considerable violence. The single cause of death was head injury, there being a substantial sub-dural haemorrhage. The post-mortem photographs showed a wide range of injuries to the head and upper body. On the jury’s verdict, these were caused solely by Cullen.

ii) It was further not in dispute that the attack on the deceased was conducted in a number of ways, as follows:

Head-but: the defendant gave evidence of having administered a head-but to the deceased towards the outset of the assault.

Use of Fist: The defendant gave evidence of having punched the deceased at least once, hard, in the face.

Use of snooker cue: The defendant accepted having delivered between 4 and 7 blows to the deceased’s back with a part of a snooker cue which shattered during the attack and left characteristic marks on the back. A piece of the broken cue was left sticking into the deceased’s body: a large splinter from the cue became embedded in the defendant’s hand.  The largest part of the broken cue was removed from the flat by the defendant and later thrown away. Upon recovery, it was found to be bloodstained and other parts of the cue were found to bear his fingerprints.

Use of cricket bat: This was a child’s wooden cricket bat which the deceased kept, along with other implements, by his front door, ostensibly for his own protection. The defendant accepted having disarmed the deceased of this bat and then having used it to continue his assault on the deceased: he agreed he may have hit him about the head with it. He removed it from the flat, along with the piece of broken snooker cue, openly carried them through a park where they were seen by schoolboys to be bloodstained, as was he. 

Use of feet: the defendant conceded that he may have stamped on the deceased’s face to leave the sole mark that was observed consistent with his trainer. His recovered trainers were bloodstained. 

        In short, this was a sustained attack which whilst it may not have lasted very long

        was effected in a variety of ways and with a high degree of violence. 

Self Defence as an issue

iii)  It was the defendant’s case that the attack began in the context of self-defence, in the sense that the deceased verbally abused Cullen and his family and then swung at Cullen with the cricket bat. The defence conceded, however, that on any view what then occurred went far beyond legitimate self-defence: the defendant’s own injuries were very minor indeed. The jury were not invited by the defence to consider self-defence and heard the defendant accept that the assault was unlawful.

Causation of death

iv) The defendant gave evidence that when he left the flat the deceased was conscious and trying to get to his feet, albeit “in a mess”. He Cullen believed that he had not inflicted sufficient injury to cause death, thereby raising by inference the possibility that a third party had entered the flat and further assaulted the deceased in a wholly unconnected subsequent attack. Cullen advanced no direct evidence of this, the scientific evidence was firmly against it, and the jury must have unanimously rejected that possibility in order to reach their verdict. 

Events leading up to the attack

v) Cullen did not live in the building but was there to collect his 10-year-old daughter from a friend’s flat for a proposed barbecue. An incident was there brought to his attention whereby the deceased had left some uneaten food in the communal hall and been told to clear it up, which he did. That lead to Cullen’s daughter telling him that the deceased was the person who some two years earlier had abused Cullen’s stepson James Sutton calling him “a nigger” and thrown an object through a window at Cullen’s home, the glass cutting his 6-year-old daughter’s foot. Cullen then summoned James Sutton by telephone and learning from him the details of what, it must be said, was both a largely forgotten and a forgiven incident, resolved to go down and confront the deceased. He ignored pleas to let the matter rest. He had never encountered the deceased, who lived on the floor below his friend, until then. There was in short no proper motive for an attack of any nature, let alone an attack of the ferocity that then ensued. The defendant was not acting under the influence of either drink or drugs.

Cullen’s character

vi) The jury heard that Cullen was 32 at the time of the attack, and that he had a number of convictions for petty crime during his teens and early twenties, including one for common assault for which he was originally conditionally discharged and one for assaulting a police officer for which he was originally given a concurrent probation order. He had been with his partner for several years. There was no evidence of any mental or medical condition that might have explained his actions. In summary there was nothing to suggest that he was prone either to uncontrollable loss of temper or to outbursts of great violence.

The Issue of Provocation 

vii) Beyond the discovered ‘history’ between the deceased and the defendant’s family set out above, the defendant gave evidence that the deceased had sworn at him (“Fuck your family” and “Fuck you”) when he confronted him at his front door with that earlier incident. The deceased then seized a cricket bat that he kept by the door ostensibly as a weapon of protection and hit out at Cullen with it (Cullen was overheard to shout “so you’re coming at me with a cricket bat”). The account Cullen gave police in interview was essentially one of losing his self-control, as indeed he conceded in his evidence. His behaviour after the attack was consistent with that, drawing immediate attention to himself by walking out of the premises in an obvious state of extreme anger and carrying with him, quite openly in broad daylight, the bloodstained broken cue and the cricket bat. He was observed by a number of eyewitnesses to be apparently very angry and his clothes to be heavily bloodstained.

 “Characteristics”

viii) The defendant, some six weeks before the attack, had attended hospital when the baby carried by his partner was found, after seven months of pregnancy, to have a chromosome deficiency leading to an absence of any pigmentation (albinoism)  combined with Hydroplastic Left Heart Syndrome. Cullen himself had to sign the papers authorizing, as he saw it, the baby’s life to be terminated.

ix) In interview he described to police in strong terms the effect that the episode had on him, and continued to have on him up to the time of the attack, and in particular the fact of his having to sign the papers consenting to the termination – which he saw as akin to signing a death warrant. 

x) He and his partner of nine years, Lynne Sutton (called by the Crown) both referred in evidence to the baby by name as if successfully delivered and christened. She told of the devastating effect the baby’s death had on him. The defendant also gave evidence to that effect, albeit by the time he gave evidence in this trial over five years had elapsed. He also said that he had felt in part responsible for the genetic abnormality of the baby, and was in consequence over-protective towards his partner and her family. 

Submissions before speeches:

xi) The Judge invited submissions before closing speeches. In submissions relating to provocation, it was argued that this recent episode had produced in Cullen for the time being the characteristic of being highly sensitive to insults against his family and excessively protective towards his partner and her family. Cullen being white but his partner Lynne Sutton and her son James being black, the earlier racial insults - James having been called “a nigger” - could be expected to be unusually provocative to him. His loss of self-control had resulted, in the particular condition that he was in at that stage of his life, from what had occurred when he confronted the deceased at his front door and was met by insults and the wielding of the cricket bat by the deceased. 

xii) In dealing with provocation the Judge asked what  ‘characteristic’ Cullen bore at that time he should identify to the jury, within the terms of R v Smith (Morgan) 2001 AC 146 and earlier authorities. He appeared to accept that the recent episode involving the death of the baby, and the particular circumstances of it were capable of producing in Cullen the ‘characteristic’ of extreme sensitivity and excessive over-protectiveness towards his partner and members of her family. He did not ask for the matter to be further developed and indicated in terms that he understood the point. 

Summing-up

xiii) In leaving provocation to the jury, he correctly directed them that if they thought Cullen had been provoked, they should go on to consider whether the resultant loss of self-control was sufficiently excusable [at 16C]. He then directed them that they should make allowances for human nature and the power of emotions and take into account the termination of his partner Lynne’s pregnancy at 7 months some two months earlier. [at 16F]. However, the distress Cullen bore in the weeks after the unborn baby’s death related not just to the fact of death but more powerfully to Cullen’s own role of having had to sign the consent form for the life to be terminated, and of having felt in some way responsible for the genetic deficiencies of the baby. The Judge did not go on to direct them as to any characteristic they might find in him. In particular, no mention was made of him being at that time of his life excessively prone to overreacting to insults directed at his family or to being over-protective towards them. Therein lay the circumstances and his ‘characteristic’ that may have made the loss of self-control sufficiently excusable to reduce murder to manslaughter. In the event, the summing-up made no mention of any such characteristic the jury might find.

 Jury Question

xiv) After three hours of deliberation the jury returned with a question seeking guidance as to where they should draw the line in assessing the degree of self-control society could reasonably expect of the defendant.  It followed from that question that they were at that stage at the very least contemplating the reduction of murder to manslaughter by virtue of provocation. The question would only be germane if had by that stage considered that there may have been an element of provocation present. 

xv) In answering the question the Judge told them that in the leading case the House of Lords had made it clear that it was a matter for the jury to decide for themselves. He did not go on to direct them, in the language of Lord Hoffmann in  R -v- Smith (Morgan), what they should do if they thought:

                                   “that  there was some characteristic of the accused, whether temporary or

                                     permanent, which affected the degree of control which society could

                                     reasonably have expected of him and which it would be unjust not to 

                                     take into account. If the jury take this view, they are at liberty to give 

                                     effect to it”

xvi) The jury reached with a unanimous verdict of guilty to murder within a short time of  the answer being given to their question in circumstances when it can be inferred that they had the Judge’s answer to their question at the forefront of their minds

xvii) I advise that there are here arguable grounds of appeal, which I have drafted and set out herewith.
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In all the circumstances of the case as set out in the attached Advice on Appeal, the conviction for murder is unsafe in that:-

Ground 1

The learned Judge failed in summing up the case to the jury to direct them that, when considering the degree of self-control the defendant should be expected to exercise they should apply their own standards but apply to those standards the characteristics that they found the defendant to have. [See summing-up at 16D – 16H]

Ground 2

Shortly before they were to reach their verdict and at a time when it can be inferred that they were at least considering acquitting the defendant of murder but convicting him of manslaughter by reason of provocation, the jury asked a question, as set out at 46 G.  In answering that question, [at 47 D – G], the learned Judge again failed to direct them in accordance with the leading case of R -v-Smith (Morgan), namely that they should apply their own standards but apply to those standards the characteristics they found the defendant to have 
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