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IN RESPECT OF AN APPLICATION BEFORE THE

CRIMINAL CASES REVIEW COMMISSION

CCRC REF NO. 00626/99

APPLICANT

JAMES DOWSETT

RESPONSE TO

STATEMENT OF REASONS

This response is set out in different parts:

1. Introduction

2. Background and comments

3. Main Finding of the CCRC

4. Submissions on the main issues identified

5. Conclusions

PART ONE
INTRODUCTION

1.1
The Criminal Cases Review Commission having set out their provisional views on the 3rd December 2003, namely that they were not minded to refer the matter back to the Court of Appeal, have kindly allowed time for me to respond on Mr DOWSETT’s behalf.  I was not either Trial Counsel or Appeal Counsel but I did represent Mr DOWSETT on his successful application to the European Court of Human Rights.  May I thank them for the time allowed.

1.2       I have referred in this response in particular to the following 

documents, some of which I have attached as they may not already be with the CCRC.

1. The Decision of the ECtHR dated 24th June 2003, which contains in particular new evidence in the form of statements from the main investigation Police Officers in the case.  Not attached.

2. A letter sent to the ECtHR by the Applicants Court of Appeal Counsel Mr Patrick O’CONNOR dated 4th September 2002.  It is surprising that this has not been referred to in the Statement of Reasons.  Copy attached.

3. A memo of the Suffolk Constabulary dated 25th April 1988 from DI GREEN to his superior Detective Superintendent ABRAHAMS.  This conveniently sets out the team structure employed by the Suffolk Constabulary at the time of the investigation and shows conclusively that the murder and fraud operations were in effect branches of the same operation.  Copy attached.

4. An attendance note regarding Mr. RUNHAM taken by instructing Solicitors who represented him in regard to Parole matters, which has been sent separately to the CCRC.  In those notes Mr. RUNHAM states that he was also approached by the police whilst in Lincoln Prison and was also offered the inducement of a short tariff if he was prepared to give evidence against DOWSETT, he refused.  This has not been referred to in the Statement of Reasons.  Not attached.

PART TWO  BACKGROUND AND COMMENTS

2.1 Mr DOWSETT was convicted of murdering his business partner Mr NUGENT.  Two other co-defendants Mr PAYN and Mr LEWIS were acquitted.  The Crowns’ case was that DOWSETT employed Mr GRAY and Mr RUNHAM to kill Mr NUGENT for money because he wanted to be rid of his business partner, though it is common ground that the prosecution never had any clear motive for the murder; see 1.2 of the Statement of Reasons.  Mr DOWSETT’s case was that the men had been employed only to injure Mr NUGENT (break his arm) but that GRAY went off on a frolic of his own and killed him and thereafter blackmailed him for additional monies.

2.2       The principle evidence against Mr DOWSETT came from the 

accomplice GRAY; see paragraph 1.5 of the Statement of Reasons.  GRAY was the person who actually carried out what was a cold-blooded execution of Mr NUGENT.  The trial judge referred to him as a killer of the most brutal kind (transcript page 34 E) carrying out a cynical brutal crime for money (page 34 G).  He lied when first seen by the police, changed his story later but clearly continued to lie to the jury as to how Mr NUGENT died, attempting to minimise the brutality of the murder.

2.3       It is important to recall that both GRAY and RUNHAM had pleaded 

guilty by the time Mr DOWSETT was tried.  RUNHAM took no part in the trial and GRAY was called on behalf of the Crown at the very last minute, having only shortly before the start of the trial sworn a long and detailed statement taken by Chief Superintendent GREEN implicating DOWSETT and others including Mr LEWIS in the conspiracy to murder.  The circumstances as to how that statement was taken were an issue both at the time of Trial and on Appeal. [The impression given that this was a last minute change of heart by GRAY, which is of course not the impression one gets from Document D580].

2.4       The view the jury would have taken of GRAY, how the statement came 

to be taken and his motives for giving evidence would have been pivotal to their consideration of the case against DOWSETT.  The jury clearly rejected GRAYS’ account of the involvement of LEWIS, but found DOWSETT guilty after some 7 hours deliberation.

2.5      The jury had to deal with the conflicting account between GRAY and        
DOWSETT, as to DOWSETT’s culpability.  This was clearly central to 

the deliberations from the start.  This can be illustrated, by the concerns expressed to the trial judge at paragraph 298E of the transcript, by the foreman of the jury; where he states to the Trial judge: ‘we were worried about what happened, yes the intent was to break an arm but the result was murder’.  The jury would have had to decide who to believe, in circumstances where it is clear that they did not believe GRAY’s evidence in its entirety, hence the acquittal of LEWIS and the conflicts between GRAY’s stated account and the forensic evidence.  In those circumstances, any additional evidence that tended to undermine both GRAY’s and the Police account of the reasons why he wished to give evidence could therefore have been pivotal.  It is submitted that the new evidence referred to below has to be looked at in that light.



2.6
Other evidence was very much secondary and consisted of conversations said to have taken place between Mr DOWSETT and Mr O’DOWD and Mr DOWSETT and Mr DAVIS, both of whom were business acquaintances of Mr DOWSETT.  The extent of these conversations was to the effect that DOWSETT had previously expressed some desire to get rid of Mr NUGENT.  These conversations were denied.

2.7      Non disclosure and the police involvement with these witnesses also 

played a part in the first Appeal.  In regard to O’DOWD see page 12 paras 7 of the perfected amended grounds (dated 02/03/93) where complaint is made of the failure to disclose action reports 8895 3492, 3493 where police had checked out features of O’DOWD’s evidence and found them not to be true.







2.8      In regard to DAVIS see page 11 paras 6 of the perfected grounds

(dated 02/03/93) where it stated.  ‘The Crown failed to disclose material which could and should have affected the jury’s view of the credibility of the prosecution witness DAVIS.  He gave evidence of certain alleged incriminating conversations with DOWSETT before and after the murder DAVIS had been involved in business activities with DOWSETT.  The business activities were the subject of fraud allegations.  The extent of the incriminating conversations were denied by Mr DOWSETT.’








2.9      Although these grounds did not find favour at the time, what is


important to note is that it became clear at Appeal for the first time, that the Police had had clandestine meetings with DAVIS.  This became an issue because the judge had intervened to stop Counsel for DOWSETT exploring the nature of police contact with DAVIS, whereas after disclosure it became apparent that such meetings had taken place.  The suggestion being had Mr DAVIS been set up by the Police to entrap DOWSETT.  In particular one such meeting had taken place with the Police immediately prior to DOWSETT and DAVIS meeting on Christmas Eve.  That was a meeting where DOWSETT was alleged to have made incriminatory remarks.  Indeed one non-disclosed action report 3561 also recorded a Police Officer noting ‘the intimate degree of knowledge DAVIS had about police enquiries’.  





2.10 Further other non disclosed documents showed that Mr DAVIS was

involved in the mortgage fraud being investigated by the Police, all of which had they been disclosed were capable of casting doubt on the credibility of DAVIS’s evidence.  DAVIS was presented at trial as man of good character.

[Note [the CCRC could not find the reference to Mr DAVIS, being a man of good character see para 6.13 of the Statement of Reasons. There is such a reference by the Trial judge it is to be found at para T284 F, clearly in this context DAVIS’s involvement in the fraud allegations was material].

2.11 It is submitted that had document D580 been available at Trial, it is
  

likely that it would have had a knock on effect in regard to the


investigation and cross-examination of these matters in respect of DAVIS and O’DOWD, since a pattern of clandestine Police meetings would have emerged.  Under those circumstances it would be inconceivable that the judge would not have allowed cross-examination to have taken place on the lines attempted with DAVIS.  Further had D580 been available at Appeal more could have been made of this point than could be made at that time.






2.12 Further again what this illustrates is that the Trial judge was active in 

stopping cross examination that he considered was not relevant, as can be illustrated by his intervention to stop the cross examination of DAVIS as to police contact.  Without Document D580 it is very likely that he would have done the same with any questions as to GRAY’s involvement with the Police.  The defence would have been accused of going on a fishing expedition not based on relevant evidence.

2.13 The only other evidence was neutral, namely the transfer of money, 

since this evidence went as much to the defence as to the prosecution case.  DOWSETT did not deny paying GRAY whom he said had effectively blackmailed him for extra money, see para 127 B of the summing up.

Finding of First Court of Appeal

2.14 The First Court of Appeal accepted that irregularities had occurred at 

Trial, in particular they found that there had been two misdirection’s by the Trial judge.  One in regard to the failure to give a LUCAS direction and the other in regard to corroboration.  They also accepted that there had been material non-disclosure but came to the conclusion that no miscarriage of justice had taken place.







2.15 The important thing to remember is that that was a balancing exercise 

undertaken by the Court of Appeal on the basis of the material they had at the time.  Document D580 was not disclosed to them, neither did they have the more recent statement of the three senior Police Officers prepared by the Crown in response to Mr DOWSETT’s Appeal to the ECtHR.  Neither did they have the attendance note from Mr RUNHAM confirming that he was also offered a deal by the Police.

2.16 Therefore it is important to note, that this is a case that is somewhat 

flawed anyway.  The new material must be looked at in that light, further flaws have now been identified, it is submitted that taken together they must have a cumulative effect on safety that it is highly unlikely that the Court of Appeal would ignore a second time.  Furthermore Mr DOWSETT should not be denied his right to put all the flaws to the Court and invite them to re-assess their view of safety in the light of all the material now available.

2.17 After the failure of his first Appeal, Mr DOWSETT appealed to the 

European Court of Human Rights (ECtHR).  On the 24th June 2003 the ECtHR sitting as a chamber composed of 7 members unanimously found that Mr DOWSETT had not received a fair trial and that there had been a violation of Article 6 (i) of the Convention.  They reiterated the importance that matters relevant to the defence be placed before the Trial judge for his or her ruling on disclosure at a time when it could serve most effectively to protect the rights of the defence.  It is submitted that the CCRC should be very slow not to refer a case back to the Court of Appeal where the ECtHR has made such a clear ruling.  Although it is accepted that there is a difference between safety and unfairness, the Court of Appeal has not been slow to point out in a number of cases that the difference may not really exist in reality.

2.18 The full decision of the ECtHR is already with the CCRC.  In summary 

the ECtHR found that there was material non-disclosure both at Trial and Appeal.  In particular the Court found that not only had D580 not been disclosed, but neither had many other documents some on the basis inter-alia of public interest immunity, see para 47 of the judgment.  These documents remain hidden from the Defence, though the CCRC state they have seen this material.  Referral would allow the Court itself to take control of the scrutiny of this material, which it is submitted is the correct course so that it can be seen that the proper procedural safeguards have not been bypassed.

2.19 As part of its deliberations, the United Kingdom Government had 

supplied to the ECtHR three statements from the principal Police Officers in the case, namely: Chief Superintendent GREEN who had been in charge of the incident room and whom had taken the statement of GRAY, Detective Chief Inspector BALDRY who had headed the incident room, Detective Superintendent ABRAHAMS who had been in overall charge of the investigation; see the 1988 memo attached.  The contents of their statements are set out in the judgment of the ECtHR at pages 6 and 7.  These statements as well as D580 and the file note of RUNHAM are relied upon as fresh evidence by the Applicant.

2.20 The Court also had before it a letter dated 4th September 2002 from 

Patrick O’CONNOR the Applicant’s Appeal Counsel, who made various observations on the relevance of Document D580 and statements of the three officers.  It is worth setting out, two observations taken from his letter to the ECtHR:-

‘the relevance of the document D580 is readily apparent.  Through his solicitor and 8 months before making his prosecution statement, Mr GRAY the main prosecution witness is making three requests of the police for benefits for himself; and there is plainly a sequence of ongoing correspondence (my underlining).  Disclosure of the Police replies to this correspondence would of course have to follow.  The whole question of why it then took 8 months before GRAY made his witness statement would be opened up, together with what further negotiations took place’

‘I would add that Doc 580 would even have the effect of contradicting the evidence placed before the ECtHR by the UK Government.  The Government relies on the undated statement of Ch Sup GREEN sent on the 27th June 2001.  He asserts that “To the best of my recollection, GRAY’s motives were that he was simply attempting to ‘clear his plate’ by telling the truth about the circumstances of the case, whilst at the same time ensuring that DOWSETT and others faced their share of the responsibility for the crime.”  In fact he was acting out of self interest and pursuing detailed demands of the state’

2.21 Mr O’CONNOR’s letter not only highlights the pivotal nature of 

Document D580, but also the Government response to it in the form of the fresh statements from the Police Officers.  It is the Applicant’s case that disclosure of D580 and the Officer’s statements would have opened up various avenues of inquiry and potential for cross examination, which was not open to the defence either at Trial or at the first Appeal.  A detailed synopsis of these areas referred to as ‘following the trial’ will be set out elsewhere in this document for the moment the following observations are made:

Effect of Non Disclosure

2.22 The Crown’s case at Trial was that GRAY gave evidence to clear his 

own conscience, that there was never any deal and/or arrangement and/or benefit received by him so doing.  This was repeated before the Court of Appeal and before the ECtHR.  This denial is again submitted to be pivotal, since Document D580 clearly contradicts that this was the case and opens up the whole conduct of the Police in regard to GRAY.  It is submitted that as a result, the ongoing circumstances surrounding D580 demand to be investigated, since it potentially discloses a course of conduct that places both GRAY and his Police handlers in contradiction of their stated case and goes not only to motive and credit, but also to the question as to whether the whole evidence of GRAY is tainted by improper conduct, (see the GRAY factor below).  As stated it also impacts on the question of the Police conduct with DAVIS.

2.23 D580 at a minimum discloses that GRAY was in receipt of benefits in 

kind from the Police, (this clearly must include benefits received by his family – it is a fact that this is not now denied by some Police Officer’s, see statement of Mr BALDRY below).  Such benefits are as much rewards as a reward, and ought to properly have been disclosed to the Defence at Trial and on Appeal.

Cover up

2.24 D580 and the Officer’s replies also indicate a potential cover up in 

regard to those benefits, in that neither the Defence, the Trial Judge, Jury or the Court of Appeal were informed of these matters.  Had these facts been known the defence would have ‘followed the trail’ disclosed by D580 and the fresh evidence of the Officer’s.  Firstly more disclosure would have been sought, in regard to the arrangements disclosed by D580.  Secondly, GRAY and the Officers would have been questioned at length on these matters.  Thereafter the jury would have been invited to weigh the effect that such benefits could have had on GRAY’s motive for giving evidence. The other question that would have arisen was why these matters were not disclosed but were hidden from the Defence apparently by GRAY and the Police working in concert.  The Court of Appeal would have had to address these matters as well, since they were clearly capable of affecting their view as to safety, see below.  The Court would not ignore that these facts had not been placed before them on the first occasion.

2.25 Further, complaint is made that none of these questions have been 

addressed by the CCRC in their Statement of Reasons and/or in the absence of proper inquiry by the CCRC, can now only be properly addressed by Lawyers acting for the Appellant in a fresh Appeal to the Court of Appeal, where the whole question of non-disclosure can be looked at afresh.  The Crown would be obliged to make the Court of Appeal aware of all the undisclosed material and the Defence would have the safeguard of the Rowe and Davis procedure, which clearly have not taken place at the first Appeal.

PART THREE      MAIN FINDING OF THE CCRC

3. I will now list what appear to me to be the main findings of the CCRC to which specific issue is taken below:

3.1
   Issue 1  

Examination of non-disclosure

The CCRC state that they examined All sensitive material that has never been disclosed.  The CCRC state that apart from D580 nothing else was thought to be primarily disclosable or to impact on the safety of Mr DOWSETT’s conviction, see para 6.35 of the Statement of Reasons.

Issue is taken with this finding.

3.2
   Issue 2, 3 and 4 
Material non disclosure, Fresh evidence and the  


   arrangements between GRAY and the Police


   The CCRC have not asked the questions as to what amounts to fresh     


   evidence.  They have not looked at D580 in terms of the fresh   


   evidence rules.  Further the CCRC did not consider the issue of 


   material non-disclosure in its own right, but merely found instead that  


   in regard to D580 that there was nothing remarkable in the 


   arrangements set out in D580 that in effect would have affected the 


   Trial or Appeal had it been disclosed; see para 6.45, 6.49 and 6.50.  


   They accepted that there must have been such arrangements but did 


   not consider the effect that such arrangements had been denied.


   The Commission states that ‘it was natural that this protection would 


   involve the advice and input of Officers from the murder inquiry team.  


   In this sense the Commission does not agree that the disclosure of 


   Document 580 would have led to any argument or line of cross 


   examination of Mr GRAY that was not already open to Mr         


  DOWSETT’s Defence team.          


   Issue is taken with this finding.

3.3
   Issue 5

Relevant Test and Fresh Evidence


   The CCRC summarised the law and in conclusion found that the test 


   to be applied was whether the Commission were satisfied that there 


   is a real possibility that his conviction would not be upheld by the   


   Court of Appeal were the reference to be made, para 6.43


   Issue is taken with this finding.

PART FOUR

SUBMISSIONS ON MAIN ISSUES IDENTIFIED

4. I will now set out in turn my submission on the main issues identified in part three above.

4.1
  Issue 1

Examination of non-disclosure

The Applicant questions whether the CCRC has seen ALL the  material and how they could be sure that they had.  No investigation has been carried out of the sort the CCRC have carried out in similar non disclosure cases in the past, i.e. DAVIS, ROWE and JOHNSON 2001 1 Cr App R 115.  No attempt it seems has been made to ‘follow the trail’.

4.2
 The Defence having been deprived on the safeguards that would  

 
 apply if the matter had been referred to the Court of Appeal today,   


 where the Crown would now be obliged to follow the DAVIS and 

  ROWE Procedure were clearly looking to the CCRC to protect Mr DOWSETT’s position by carrying out their own thorough investigation.  The Defence are disappointed that the CCRC have not made the sort of investigations and posed the sort of inquiries that the Defence would be entitled to follow if the case were remitted to the Court of Appeal.

4.3 It is submitted that the CCRC cannot and should not place itself in the   

       
  role of substituting its scrutiny of non-disclosure in place of scrutiny by  


  the Court of Appeal.  The fact is that the procedure in ‘Rowe and  


  Davis’ should but was not followed in this case.  The only proper way  


  that justice can now be done is for the CCRC to refer the matter so   

             that the disclosure can be properly re-examined by the Court in the  

             light of the material non-disclosure found to have taken place by the   

             ECtHR.   The Applicant should not be shut out of his right to the 

             procedural safeguards that such a referral would give to him in regard 

             to disclosure.

4.4 Further it is submitted that the mere examination of available documents is not enough, and the question has to be asked as to what certainty there is, that the CCRC can be sure, that they have been shown all the material.  Can it be certain (given what the Officers say in their fresh statements made to the ECtHR), that all the material was put in documentary form and retained, that is not the implication of the statements, i.e. the references to messages back and forth in prison is unlikely to refer to written material.

4.5
  For instance have the CCRC the CCRC asked to see All the  

Prosecution files, All the CPS files, All GRAY’s Solicitors files.  We    can see from D580 that between the time of arrest of GRAY and when he made his statement, considerable activity was taking place, see statement of ABRAHAMS to ECtHR.

4.6        ‘Following the Trail’.


It is submitted that the CCRC cannot have seen all the material and cannot have followed the trail of inquiry.


 To illustrate the sort of inquiries that it is submitted should be made  


 following the new evidence:-

· D580 refers to ‘several discussions’ between the Solicitor and BALDRY.  This is a letter from GRAY’s Solicitors and is clearly his evidence, however this conflicts with DCI BALDRY’s statement to the ECtHR and sets up a chain of inquiry all by itself.  What the Applicant needs to know is have the CCRC seen notes of these discussions?  Have the CCRC asked to see GRAY’s Solicitors files? Have they considered interviewing the parties concerned to ask them to explain in more detail the conflict?

· The Solicitor is clearly indicating a series of ongoing discussions concerning Mr GRAY and the Police.  This takes place some 8 months before GRAY makes his statement.  Had D580 been disclosed originally it would have led to a series of knock on investigations.  If no record exists of these discussions the question to be asked would be why not?;  Evidence of no records where there should be records and of clandestine discussions, supports the case for inducements and misconduct by the Officers, that would go to the issue of motive and credit of GRAY and the Officers (and DAVIS for the reasons set out above).

· Further, in regard to D580; since the letter is accepted as genuine by the Crown, the correspondence either side of it must be discloseable.  The Solicitor in the letter invites BALDRY to set out his view in writing.  The letter calls for a reply.  Where is this reply?  Has the CCRC seen this correspondence, or any notes about how the Crown should reply?  Have they inquired with BALDRY whether he responded and what that response consisted of:  Have they investigated whether there are any conference notes with the CPS and Counsel about this, since the CPS and lawyers were pro actively involved at the time?

· If no correspondence exists that is itself odd since D580 is accepted as genuine.  Further this opens up another line of inquiry that should have been followed by the CCRC, namely as to why neither Detective Superintendent ABRAHAMS nor Chief Superintendent GREEN were apparently aware of D580?  See their statements to the ECtHR?  The question has to be asked how this state of affairs could exist?  How could the Officer in charge of the incident room receive a letter like this referring to a previous course of discussion and not report back to the senior Officer in charge and/or down to his second in command of the incident room and/or to the lawyers.

· In this context it is incredible that ABRAHAMS and GREEN both say they were not aware of the documents and/or more importantly the nature of the request contained in the documents.  How could this be, when D580 was on the HOLMES computer system for all to see?  ‘DI’ GREEN in particular would clearly have had access to the HOLMES document database.  He was second in command at the incident room.  He must have consulted the HOLMES computer base as part of the ongoing inquiries and in order to prepare to take the statement he took from GRAY?

· Why has the CCRC not asked any or all of these parties to comment on these aspects.  It is submitted that all this is relevant to both questions of motive and credit and cover up?  A referral would open the way for such questions to be asked.

· ABRAHAMS in his letter talks about being withdrawn from the everyday management of the inquiry in February, this is disingenuous as he was still very much the officer in overall charge as the memorandum dated 25th April 1988 clearly demonstrates.

· Inducements and Reward?  In his statement Mr BALDRY also makes it clear that the police are transporting the wife to prison or assisting in visits in various ways.  Further Mr BALDRY states that ‘the Police may have been involved in carrying messages to and from’,  this is a bombshell and opens up a minefield of inquiry, not open at Trial.  Have any details of these messages been recorded?  Has BALDRY or others been interviewed as to the content of these messages, bearing in mind that this was months prior to the witness statement.

· How can it be said that D580 does not open up new ground?  The content of the messages, the reasons sent and by whom to whom would all be explored in cross examination and would go to the issue as to who really was the author of GRAY’s statement.  A statement that the Defence alleged was full of input from the Police and could not have been spontaneous for the reasons set out in the original grounds.  Tangible evidence of favours being given, is very different from the case that was advanced at Trial namely that the statement was his own initiative merely to clear his conscience.  Xx would have taken place as to the content of those meetings and discussions and to the messages being passed on.

· Further, in D580 the solicitor states ‘Mr GRAY understands that you [BALDRY] would be willing to support him receiving etc’.  All this goes to the question of benefits in kind.  How could GRAY have got the impression if it had not come from BALDRY.  If it were not the case, one would expect to see a letter immediately denying the implication?  Have the CCRC considered interviewing all concerned about this?  Inducements, rewards, benefits in kind are all matters that the Court of Appeal have ruled in many cases should be disclosed to the Defence as clearly they go to the question of credit.

· It is submitted that the CCRC should have followed the procedure they followed in the DAVIS and ROWE referral, where they asked to interview all relevant parties including the Officers in the case, the prosecution and defence counsel and prosecution and defence solicitors.  I was junior Counsel in that case and I know that all solicitors and counsel were interviewed in regard to non-disclosed material on at least one occasion.  It is submitted that the CCRC should do the same here, it is submitted that the CCRC should ‘follow the trail set by D580’.  It is submitted that if the CCRC are not prepared to do that then as a minimum they should refer the matter back to the Court of Appeal, so that the lawyers for DOWSETT can carryout those inquiries.  Mr DOWSETT should not be deprived of the opportunity of making these inquiries.  It is imperative to follow the trail that arises from the new evidence, since it is submitted this goes to the central issue of GRAY’s motive and credibility and also to questions of potential Police misconduct.

· The new evidence contradicts the Crown denial of any inducement being offered to GRAY.  Indeed the way it was put at Trial was that GRAY had given evidence to clear his conscience; see page 35 A and page 126 B of the summing up.  The highest that it was put by GRAY was that he hoped that by giving evidence those in authority might reduce the time he served.  That is very different from the direct ongoing contact and assurances he was seeking and apparently being given that have been disclosed in Document D580.

· The CCRC are reminded that we are talking about messages passing backwards and forwards 6 months before he made his prosecution statement.  That throws into stark focus the criticisms made in the original grounds about the taking of the original statement by GREEN.

· This has a knock on effect to the Officers conduct with the other two circumstantial witnesses DAVIS and O’DOWD, where again there is key evidence of clandestine contact between them and the Police and at least one of the key witnesses.  Have the CCRC seen all records of contact between the Police and these witnesses.

· There is also the attendance note of Mr RUNHAM, this corroborates the suggestion that GRAY’s statement was made as a result of improper inducements being offered.  Apparently Officers made similar inducement to him.  Have the CCRC considered interviewing RUNHAM, we are told that he would be willing to make a statement.  If not will the CCRC allow time for a statement to be taken by us and submitted in due course to them?

· In summary it is submitted that any reading of Document D580 taken together with the new statements of the three Officers, should have alerted the CCRC to the importance of this document to the defence, namely that the fact that Stephen GRAY clearly had an ongoing relationship with Police Officers from March 1988 or earlier and that assurances were being asked and apparently given as to sentence and parole long before he makes his statement against the Applicant.  None of this information had ever been disclosed.  Further the Defence have been deprived of testing what occurred in xx because the documents were deliberately not disclosed.

5.
Issue 2

Material non-disclosure.

5.1       The CCRC found that the disclosure of Document D580 would not 

have led to any argument or line of cross-examination of Mr GRAY 

that was not already open to Mr DOWSETT’s Defence team.

5.2
This argument it is submitted is irrational and perverse.  The Applicant 

relies on the matters set out above under ‘following the trail’ to illustrate 

the nature of such lines of inquiry.

5.3
It is simply not sustainable to argue, that no new line of inquiry would 

have been opened up.  The comments made by Mr O’CONNOR in his letter to the ECtHR, not referred to in the Statement of Reasons are repeated, namely that ‘the whole question of the taking of GRAY’s statement would have been opened up’.  This time, however, the Defence would also be able to rely on the three new statements of the senior investigating Officers, which it is submitted on any reasonable analysis disclose more than D580 by itself, (see following the trail above).  Also one has to consider the attendance note relating to Mr RUNHAM.

6.
Issue 3.

Fresh Evidence

6.1      Further, since both D580 and the statements from the three senior 

Officers were clearly not documents that were before the Jury or the Court of Appeal.  The fresh evidence test set out inter-alia in R  v  PENDLETON and the other authorities listed below should have been applied;  but this has not even been considered by the CCRC in its Statement of Reasons.  It is repeated that this was a case that depended on the jury’s view of Mr GRAY.  Any such assessment of the impact of the new evidence on the jury, is pivotal to the question of the safety of Mr DOWSETT’s conviction.

6.2       The Commission have not considered the fresh evidence in the light of 

the test as set out in PENDLETON 2001 1 WLR 72 HL

      It is submitted that the following amounts to fresh evidence:

1. Document D580

2. The statement from the three senior Officers sent to the ECtHR

3. The file note taken from Mr RUNHAM

4. Further it is submitted that documents 1-3 open up new lines of inquiry that would themselves be fresh evidence.

6.3       For reasons not understood the Commission have concentrated 

merely on D580.  It is submitted that all material set out at 1-4 above, represents fresh evidence which undermines the evidence given at Trial both by GRAY and the Police.  It is submitted that a reasonable jury might have resolved the conflict in evidence between GRAY and DOWSDETT in favour of the Appellant, had they had knowledge of this fresh evidence.

7.
Issue 4.

Arrangements between GRAY and the Police

7.1      The CCRC came to the conclusion that failure to disclose D580 did not 

make the conviction unsafe, since the arrangements between Mr GRAYs’ solicitors and the Police were not remarkable.  Para 6.45; The fact that Mr GRAY was expecting to receive special treatment of some sort, was understandable bearing in mind his agreement to give evidence for the prosecution in a case of this nature.

7.2       It is submitted that the Commission have missed the point.  The CCRC 

response is predicated on the basis that such arrangements existed, but have failed to take on board, both GRAY’s and the Crowns’ persistent denial that any such arrangements existed.  That was not the way the case was put either at Trial, or on Appeal or before the ECtHR.  Where it was clearly said that no arrangements were made and no special treatment offered or given.  If that was not broadly true, then the Defence, jury and the Court were misled.  It is the conflict between this persistent denial and the fact of D580, that not only demands inquiry, but is itself a fact that should have been before the Jury.


Denial and Cover up

7.3       The denial can be traced.  The Crown have always denied that there 

was any agreement in regard to GRAY, that position has been maintained both at Trial on Appeal and before the ECtHR.

7.4       In its submission to the ECtHR the Crown stated:

At 4.5.
‘It is not accepted that any inducement was offered to Stephen GRAY to plead guilty and give evidence against the Applicant’

At 4.5.1
It is not accepted that there are any or were any documents that would tend to indicate that any form of inducement was offered to GRAY’

7.5      These statements are directly contradicted by Document D580 itself, 

which disclosed an ongoing relationship between the Police and GRAY and promises relating to sentence and parole.  This is a serious contradiction and as a result the Crown took the fresh statements from the three senior Officers and confirmed that;

31.5.1. ‘The position with regard to GRAY has been confirmed by 

Chief Superintendent GREEN in a witness statement dated 30/11/2000.’

7.6
It is submitted that this statement cannot be accurate in the light of 

Document D580.  Chief Superintendent GREEN talks about the statement being taken ‘between 6th January 1989 and 12th January 1989 (by himself) together with Detective Constable 759 MCMUURAY’.  Again it is submitted that it is inconceivable that he would not have known of the contact between GRAY and GRAY’s solicitors with Detective Chief Inspector BALDRY, the second in command of the murder inquiry and his immediate senior Officer, unless BALDRY for reasons (that need to be explained) was deliberately concealing such contact from his colleague?  The alternative is that these matters have been deliberately concealed for reasons that go to misconduct with GRAY and the taking of his statement.  The question is where the jury were deliberately misled in that they were not being told that GRAY had entered into a deal with the Police?

7.7
In this regard, again comment is made on the fact that it is stated that Document D580 has never been seen by Detective Superintendent ABRAHAMS or Detective Inspector GREEN.  This by itself requires explanation, how could it have evaded the senior Officer in the case and the 3rd senior Officer when that Officer was the one that took GRAYs’ statement.  There is no satisfactory explanation, either they did know but withheld the truth at Trial and at Appeal and before the ECtHR or they did not know which is incredible in the light of their roles in the inquiry.  Whether this could amount to a serious cover up by some Officers acting alone or together is material, (see the GRAY factor below).  This issue again focuses on the relationship between GRAY and DCI BALDRY, which in the light of the denial by the other Officers calls for explanation and inquiry of DCI BALDRY.  On a referral the Court of Appeal has the ability to take evidence obviously in view of D580 and their witness statements to the ECtHR all three Officers would be called by the Defence to explain their position.  This cannot be done unless the matter is referred.

7.8      Further in this context, since this non disclosure has serious 

implications on Police conduct.  The CCRC should focus on why this document was not disclosed to the Court of Appeal at the first Appeal, it is clear that at that stage all the parties Mr YULE, the Police etc. should have been aware of its relevance.  Have the CCRC checked what inquiries were being made at that stage of DCI BALDRY, ABRAHAMS and GREEN as to their knowledge of it?


The ‘GRAY factor’

7.9       The significance of the failure to disclose this ongoing relationship 

between Stephen GRAY and certain Police Officers, particularly bearing in mind he was their main informant is that such non disclosure by itself has been treated as being very serious misconduct by the Court of Appeal.  In an analogous situation, before the Court of Appeal in the final hearing of the ROWE and DAVIS case;  DAVIS and others 2001 1 Cr. App. R, the Court at Para 73 said this:

“73.  There is another aspect to this, though not formulated as a ground of appeal.  DUNCAN [the informer] told the jury that he was not arrested until December 22.  He did not tell the jury anything about his earlier sojourn at Reigate police station.  Because he was concealing his status as an informant he was also forced to lie about what had taken place in the 38-minute interview.  That could only have been in collusion with the police.  It amounts to no less than a conspiracy to give perjured evidence.  That is something that Mr BEVAN and Mr WATERS [Prosecution Counsel] would not have countenanced at any cost.  We find the fact to be profoundly disturbing.  It must dent the credibility both of DUNCAN and the police officers directly involved.  It is possible to present it either as fresh evidence or a further material irregularity.  Either way, the “DUNCAN factor” should make a significant contribution to our decision.”

7.10 It is submitted that the CCRC have failed to consider what I have called 

‘the GRAY factor’ as a ground of appeal in its own right, in the same way as it was so acknowledged to be in DAVIS by Lord Justice MANTELL.  In this context the Court has a long tradition of holding such material misconduct by Police Officers as grounds for allowing otherwise ‘safe’ convictions to be unsafe: see for instance R  v  MULLEN.

7.11 GRAY was described by the Trial judge as a cold blooded calculated 

killer, any inducement or potential inducement would have to be seen in that light.  It is submitted that ‘the GRAY factor’ is of significance here and should have been investigated by the CCRC.  It is submitted that any inquiry on these lines either made by the CCRC or by the Defence at Appeal, is likely to throw up fresh material that goes to the question of safety;  A failure to refer means that all this is left unventilated and that cannot be right in terms of the guarantee to  DOWSETTs’ human rights under the Human Rights Act that should be applied by the Commission.

7.12
Denial of any arrangements


In the light of the above it is the Applicants submission that it is 

patiently wrong for the CCRC to seek to explain the denial as being understandable and not deal with the effect that such a denial had on the Trial.  It is for the Crown to explain the conflict between this persistent denial and the fact of D580, something they have never done.  The Applicant simply says that the denial goes to cover up and police misconduct both generally and in the taking of the statement of GRAY.

7.13
The reason for the denial has become an issue in its own right.  The Commission have not properly considered the effect that cross examination of GRAY and/or the Police as to this denial and to potential cover up could now have on the jury’s view of GRAY’s evidence.  All these factors were capable of undermining the view the jury took of GRAY, whose evidence it has to be repeated was pivotal to the Conviction.  Again therefore in a PENDLETON sense this merits referral.

8.
Issue 5

 Relevant Test and Fresh Evidence

8.1      The relevant test is R  v  PENDLETON 2002 1 WLR 72 HL, Archbold 

7.51; and see R (FARNELL v Criminal Cases Review Commission).  See also STAFFORD and LUVAGLIO v DPP [1974] A.C. 878, in which Lord CROSS described three possible approaches to the impact of fresh evidence.  It is submitted that the fresh evidence in this case falls in that third category.  See also R  v  CLEGG, (transcript 27/02/98) where the third conclusion set out by Lord CROSS was described in slightly different terms by CARSWELL LCJ: and the most recent approach set out in R  v  MCNAMEE, unreported, 1  7/02/98, CA, 9704481, S2, in which the Court of Appeal adopted the third category described by Lord CROSS and CARSWELL LCJ; SWINTON THOMAS LJ:

“It may conclude that the impact of fresh evidence upon the case is not Conclusive but is such that, taking all the evidence given both at trial and on appeal together, it cannot resolve one or more conflicts of fact or opinion.  If it considers that a reasonable tribunal of fact might properly resolve the conflict in favour of the appellant, and so be left with a reasonable doubt about his guilt, the court should then allow the appeal and quash the conviction, giving consideration to the question whether to order a retrial.”

8.2
The most recent authority on this approach is R  v  MCNAMEE, unreported, 1  7/2/98, CA, 9704481, S2, in which the Court of Appeal adopted the third category by Lord CROSS and CARSWELL LCJ; SWINTON THOMAS LJ:

“We accept that the Crown makes out a very strong case that the Appellant was indeed a conspirator to cause explosions, and it may very well be that, as a matter of probability, a jury would have still have found him guilty if they had the material that we had.  However, we have come to the conclusion, subject only to the question of a retrial that this case falls into the third of the categories described by Lord CROSS and CARSWELL LCJ; that is that the impact of the fresh evidence on the case is not conclusive, but it is such as to render the verdict of the jury unsafe because a reasonable tribunal of fact might properly resolve the conflict in favour of the Appellant, and so be left with a reasonable doubt as to his guilt”

8.3
In paragraphs 6.2 above I have listed what we regard is capable of 

being fresh evidence in this case.  It is submitted that that material if submitted at Trial might reasonably have affected the decision of the jury to convict and that it is for the Court of Appeal not the CCRC to evaluate the impact of the fresh evidence.

PART FIVE.

CONCLUSIONS

9. It is submitted that the Commission were wrong in their finding that there was no real possibility of the conviction being quashed on Appeal and that the Commission should re-examine its position in the light of these observations; there is more than enough here to cast doubt on this conviction.

9.1          It is submitted that there is new evidence arising from non disclosed   

material and from the further material sent to the ECtHR and that the Applicant should not be deprived of his right for this matter to be referred to the Court of Appeal for them to properly assess the effect of that material.

9.2         It is submitted that in the light of the fact that the CCRC have not 

made the type of inquiries that they are able to do and in anticipation that they are unwilling to make such inquiries, then it is only by referring the matter back that Mr DOWSETT’s rights will be protected.  Only then will his Defence representatives be in a position to follow the chain of inquiry as a result of the belated disclosure of D580 and the Police Officers replies that is now called for.  It is only then that the Defence will be able to put the sort of questions to the three senior Officers that the circumstances demand.

9.3
Either that, or it is submitted that the current view of the CCRC is 

premature and that they should now instigate the further inquiries called for by any reasoned analysis of the new evidence.
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