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IN THE HIGH COURT OF JUSTICE




                  CO/8588/5

QUEENS BENCH DIVISION

IN AN APPLICATION FOR LEAVE IN RESPECT OF A DECISION OF THE CRIMINAL CASES REVIEW COMMISSION

CCRC REF NO. 00626/99

BETWEEN

JAMES DOWSETT

CLAIMANT

-v-

CRIMINAL CASES REVIEW COMMISSION

DEFENDANT

SUPPLEMENTAL SKELETON

CCRC DISCRETION

1. Statutory framework gives the CCRC discretion to decide whether to refer.  

The issue is whether they have used it rationally or lawfully (see R v Criminal Cases Review Commission, Ex Parte Maria Pearson Crim LR 732).

Unsafe versus unsatisfactory

2. Unsafe can be distinct from unsatisfactory, but dissatisfaction can amount to unsafety.  In Mullen [200] QB the Court of Appeal described abuse of process as a ground for quashing the conviction – as for a conviction to be safe it must be lawful.  If the trial should never have taken place, then the conviction should not be regarded as safe (Blackstone’s D24.17).

3. In Chalkley [1998] QB 848 (CA) Auld J favoured a restrictive approach to unsafe versus unsatisfactory (that court cannot allow appeal if it does not think it unsafe but just dissatisfied with trial).  However, Auld J emphasised that even this interpretation was subject to ECHR jurisprudence.

UNSAFE VERSUS UNFAIR

4. The ECtHR have set out in Condron  v  UK (2001) 31 EHRR 1 at 65 that the test for fairness is technically different to that for safety, but indicates any finding of safety will be based on a finding of fairness:

“In the Court’s opinion, the question whether or not the rights of the defence guaranteed to an accused under Article 6 of the Convention were secured in any given case cannot be assimilated to a finding that his conviction was safe in the absence of any enquiry into the issue of fairness”.

5. It is submitted that a consideration by the ECHR of whether a trial is unfair implicitly involves an assessment of whether the conviction is unsafe.  To not so equate the two on strict technical grounds would undermine the HRA 1998 obligation to secure practically the benefits of ECHR rights, otherwise breaches of the rights become purely academic.

6. Less recent authorities note the technical distinction but suggest erring on the side of equating unfairness with unsafety (see Ward [1993] 1 WLR 610, “non-disclosure as potent source of injustice”).

7. In Francom [2001] 1 Cr App R 237 Lord Woolf CJ accepted that whether a breach of Article 6 rendered a conviction unsafe depended on the circumstances of the case.  The test applied when deciding whether to uphold the conviction is whether no reasonable jury could have come to a different conclusion (notwithstanding the error).  This meant they had to be satisfied that there was no unsafety OR unfairness.  Although pre-Pendleton, this implies that the Court of Appeal considers both fairness and unsafety when considering whether to allow an appeal.

8. The approach now is set out in Pendleton [2002] 1 WLR 72, namely whether there is a reasonable possibility that the Court of Appeal would take the view that any new evidence or argument would have reasonably affected the decision of the jury to convict.

9. It is submitted that this requires, in these circumstances, an equation of unfairness with unsafety.  As such, the CCRC should (in anticipating that unfairness will be considered by the Court of Appeal) consider fairness as part of its own exercise in deciding whether to refer under CAA 1995.  By only considering ‘safety’ they have fettered their discretion unlawfully.

10. In Togher [2001] 3 All ER 463 Lord Woolf CJ said that if the accused was denied a fair trial it was almost inevitable that his conviction would be regarded as unsafe, and that it would be unfortunate if the approach of the Court of Appeal differed from the ECtHR.

11. Section 3 (1) of the Human Rights Act requires the court as far as possible to read legislation in a way compatible with the ECHR.  The CCRC must read the Criminal Appeal Act (CAA) 1968 (as amended by the Criminal Appeal Act 1995 section 2 (1)) compatibly with HRA 1998.  In order to do so unfairness should be equated with unsafety for the CCRC’s purposes (so axiomatically for the CCRC).

12. Alternatively, a declaration of incompatibility should be made, re CAA 1968.

13. In Davis (Times 25 July 200) Mantell J stated that a conviction can still be unsafe where there is no doubt about guilt, but where there has been serious unfairness in the trial process (and found no tension between Criminal Appeal Act 1968 section 2 (1) (a) safety and section 3 (1) HRA 1998).  As such it appears that the CCRC is conflating safety with consideration of guilt in deciding not to refer the case.

THE PRACTITIONERS’ VIEW

14. It is submitted in Blackstone’s that section 2 (1) HRA 1998 puts a duty on the Court of Appeal to take into account ECHR jurisprudence in determining a question which has arisen in connection with a Convention right.  If CAA 1968 cannot be read compliant with Article 6 then section 4 incompatibility comes into play.  “It is suggested that there is no insuperable hurdle to interpreting the domestic requirement that a conviction be safe in such a way as to encompass the notion that it should be founded on a fair trial” (Blackstone’s D24.17, p 1823).

15. Archbold 2005 (7-51c) submits that a conviction based on a trial that fails to match up to the requirements of Article 6 can never be anything other than unsafe, and that section 3 HRA 1998 obliges this interpretation.  The following cases are cited:

i. In R  v  A (NO 2) [2002] 1 AC 45 HL at 38, Lord Steyn  observed that the right to a fair trial was absolute and a conviction obtained in breach of this right could not stand;

ii. R  v  Forbes [2001] 1 AC 473, HL: where accused denied fair trial almost inevitable that conviction would be regarded as unsafe;

iii. Randall  v  R [2002] 1 WLR 2237: can come a point when process so unfair that conviction must be quashed as unsafe no matter how strong grounds for believing defendant’s guilt.

THE PURPOSE OF THE CCRC TO PREVENT MISCARRIAGES OF JUSTICE

16. Further, the object of the CCRC is to prevent miscarriages of justice.  To not equate unfairness with unsafety for its purpose (rather than to refer this matter to the Court of Appeal for their own decision) is to fetter their discretion and undermine their statutory role.

EXCEPTIONAL CIRCUMSTANCES

17. Further, or alternatively, under section 13 (20 of the CAA 1995 the CCRC should make a reference even if they do not consider that the conviction is unsafe if there are exceptional circumstances.  It is submitted that the following amount to exceptional circumstances:

i. The finding by the ECHR;

ii. The circumstances surrounding the disclosure of D580.
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