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IN THE HIGH COURT OF JUSTICE




          CO/8588/5

QUEENS BENCH DIVISION

DIVISIONAL COURT

RESPECT OF AN APPLICATION BEFORE THE

CRIMINAL CASES REVIEW COMMISSION

CCRC REF NO. 00626/99

BETWEEN

JAMES DOWSETT

CLAIMANT

-v-

CRIMINAL CASES REVIEW COMMISSION

DEFENDANT

SKELETON

Note page 91 is missing from the bundle and is attached to this skeleton.

1.
BACKGROUND

1.1       Mr Dowsett was convicted of murdering his business partner Mr Nugent.  Two   

other co-defendants Mr Payn and Mr Lewis were acquitted.  The Crown’s case was that Mr Dowsett employed Mr Gray and Mr Runham to kill Mr Nugent for money because he wanted to get rid of his business partner, though it is common ground that the prosecution could allege no clear motive for the murder; see 1.2 of the Statement of Reasons.  Mr Dowsett’s case was that the men had been employed only to injure Mr Nugent (break his arm) but that Gray went off on a frolic of his own and killed him and thereafter blackmailed him for additional monies.

1.2
The principle evidence against Mr Dowsett came from the accomplice Gray; see paragraph 1.5 of the Statement of Reasons.  Gray was the person who actually carried out what was a cold blooded execution of Mr Nugent.  The trial judge referred to him as a killer of the most brutal kind (transcript page 34E) carrying out a cynical brutal crime for money (page 34G).  He lied when first seen by the police, changed his story later but clearly continued to lie as to how Mr Nugent died, attempting to minimise the brutality of the murder.  We now know from Document D580 that there had been secret meetings between Gray, his lawyer, relatives and the police long before Gray made the statement relied upon in Court.  The background to how and why D580 came to be written has never been judicially examined.

1.3       Both Gray and Runham had pleaded guilty by the time Mr Dowsett was tried.  

Runham took no part in the trial and Gray was called on behalf of the Crown at the very last minute, having only shortly before the start of the trial sworn a long and detailed statement taken by Chief Superintendent Green implicating Dowsett and others including Mr Lewis in the conspiracy to murder.  The circumstances as to how that statement was taken were an issue both at the time of the Trial and on Appeal. [The impression given was that this was a last minute change of heart by Gray.  This, of course, now has to be contrasted with the impression one gets from Document D580].

1.4       The view the jury would have taken of Gray’s evidence was pivotal.  Had the 

jury been aware not only of the existence of D580 and of the clandestine contact between him and the police prior to him making his statement, the jury may well have accepted Mr Dowsett’s defence.  How the statement came to be taken and Gray’s motives for giving evidence in the light of the document would have been pivotal to their consideration of the case against Dowsett and Gray’s motives for giving evidence.  From the verdict it can be seen that the jury clearly rejected Gray’s account of the involvement of Lewis, but found Dowsett guilty after some 8 hours’ deliberation.

1.5       The jury had to deal with the conflicting account between Gray and Dowsett, 

as to Dowsett’s culpability.  This was clearly central to the deliberations from the start.  This can be illustrated by the concerns expressed to the trial judge at paragraph 298E of the transcript, by the foreman of the jury; where he states to the Trial judge: ‘we were worried about what happened, yes the intent was to break an arm but the result was murder’.  The jury would have had to decide who to believe in circumstances where it is clear that they did not believe Gray’s evidence in its entirety, hence the acquittal of Lewis and the conflicts between Gray’s stated account and the forensic evidence.  In those circumstances, any additional evidence that tended to undermine both Gray’s and the police account of the reasons why he wished to give evidence could therefore have been pivotal.  It is submitted that the new evidence referred to below has to be looked at in that light.

1.6       Other evidence was very much secondary and consisted of conversations 

said to have taken place between Mr Dowsett and Mr O’Dowd and Mr Dowsett and Mr Davis, both of whom were business acquaintances of Mr Dowsett.  The extent of these conversations was to the effect that Dowsett had previously expressed some desire to get rid of Mr Nugent.  These conversations were denied.  There had been issues relating to non disclosure in regard to this evidence at the first Appeal.

1.7       Indeed the failure to make full disclosure was a feature of the original trial. 

Some 117 boxes of material were only disclosed after the trial.  In the main these related to the fraud proceedings which the police had separated from the murder apparently on Leading Counsel for the Crown’s advice;  see letter dated 30th 07 93 from CPS.  It is clear that there had been some reluctance to disclose these documents and delays occurred whilst legal advice was taken.  This is important in view of the continuing failure to make full disclosure.  For the first Court of Appeal apparently the Crown had carefully scrutinised all non disclosure as to relevance.  Despite this, D580 had not been disclosed.

1.8       Indeed at the time of the Appeal the Crown was claiming that full disclosure 

had been made.  Assurances were being given to the Court of Appeal and defence that full disclosure of all relevant material had then been made.  It is in this context that the failure to disclose D580 must be viewed.  It is submitted that there was a deliberate attempt to hide this document and the reason for this is clear.  It would have led to a substantial inquiry before the court as to the police involvement with Gray prior to his making his statement, on the lines of that outlined in submission to the CCRC (see ‘following the trail’ at page 46 par 4.6 of the bundle et sequence).  The effect of the clandestine involvement with Gray and the Police prior to Gray’s statement being taken would have been an application to exclude Gray’s evidence under Section 78 of PACE or to stay proceedings as an abuse.

1.9       The Court of Appeal had extended legal aid to cover solicitors as well as 

counsel in order that this substantial disclosure could be dealt with.  Despite this and in the light of the assurances given on disclosure it can only be concluded that D580 was deliberately concealed both from Mr Dowsett and his legal team and most importantly from the Court of Appeal itself.  This was repeated in the initial stages of the hearing before the ECtHR. The Crown denied non disclosure.  It was only when D580 was leaked to Mr Dowsett did the Crown accept its authenticity but then for a time argued that it had been disclosed all along: a finding completely rejected by the European Court of Justice.  It will be seen that the CCRC have refused to investigate this irregularity.  The Defence cannot investigate it until and unless the matter is referred back to the Court.

The knock on effect of D580

1.10 Non disclosure and the police involvement with witnesses had also played a 

part in the first Appeal.  The details of these matters are contained in the bundle and in the various submission made to the CCRC and will not be repeated here.  Although these grounds did not find favour at the time, what is important to note is that it became clear at appeal for the first time, that the police had clandestine meetings with Davis.  This became an issue because the judge had intervened to stop Counsel for Dowsett exploring the nature of police contact with Davis, whereas after disclosure it became apparent that such meetings had taken place.  The suggestion was that Mr Davis had been set up by the police to entrap Dowsett.  In particular one such meeting had taken place with the police immediately prior to Dowsett and Davis meeting on Christmas Eve.  That was a meeting where Dowsett was alleged to have made incriminating remarks.  Indeed one non disclosed action report 3561 also recorded a police officer noting ‘the intimate degree of knowledge Davis had about police enquiries’.

1.11    However, further other non disclosed documents showed that Mr Davis was 

    
involved in the mortgage fraud being investigated by the Police, all of which 

had they been disclosed were capable of casting doubt on the credibility of Davis’ evidence.  Davis had been described as man of good impeccable character by the trial judge.

 1.12
It is submitted that had document D580 been available at trial, it is likely that it 

would have had a knock on effect in regard to the investigation and cross examination of these matters in respect of Davis and O’Dowd, since a pattern of clandestine police meetings would have emerged.  Under those circumstances it would be inconceivable that the judge would not have allowed cross examination to have taken place on the lines attempted with Davis.  Further had D580 been available at appeal more could have been made of this point than could be made at that time.

2.         FINDING OF FIRST COURT OF APPEAL

2.1 The First Court of Appeal accepted that irregularities had occurred at trial; in 

particular, they found that there had been two misdirections by the trial judge.  One was in regard to the failure to give a Lucas direction and the other was in regard to corroboration.  They also accepted that there had been material  non-disclosure but came to the conclusion that no miscarriage of justice had taken place.  Although the Court of Appeal made findings in favour of Mr Dowsett in certain respects they went to apply the proviso pursuant to Section 2 of the Criminal Appeal Act 1968 (now repealed).  The test now is simply one of safety.

2.2 The important thing to remember is the balancing exercise undertaken by the Court of Appeal on the basis of the material they had at that time.  Document D580 was not disclosed to them, neither did they have the more recent statement of the three senior police officers prepared by the Crown in response to Mr Dowsett’s appeal to the EC of HR.  Neither did they have the attendance note from Mr Runham confirming that he was also offered a deal by the Police.  Neither have they had the benefit of calling those witnesses and for their new evidence to be tested under cross examination.

2.3 Therefore it is important to note, that this was always a flawed prosecution in any event, but one to which at the time the Court was persuaded to apply the proviso.  The new material must be looked at in that light.  Further flaws have now been identified.  It is submitted that taken together they must have a cumulative effect on safety that is highly likely that the Court of Appeal would ignore a second time.  Furthermore, Mr Dowsett should not be denied his right to put all the flaws to the Court and invite them to re-assess their view of safety in the light of all the material now available.

3.
FINDING OF THE EUROPEAN COURT OF HUMAN RIGHTS

3.1 On the 20th September 1994, Mr Dowsett appealed to the European Court of 

Human Rights (ECHR).  On the 24th June 2003 the ECHR sitting as a chamber composed of 7 members unanimously found that Mr Dowsett had not received a fair trial and that there had been a violation of Article 6 (i) of the Convention.  They reiterated the importance that matters relevant to the defence be placed before the trial judge for his or her ruling on disclosure at a time when it could serve most effectively to protect the rights of the defence.

3.2 The European Court found that the conviction was unfair, awarded Mr 

Dowsett costs.  The Court in accordance with its normal practice left the direction of unfairness to speak for itself.  Although it is accepted that there is a difference between safety and unfairness, the Court of Appeal has not been slow to point out in a number of cases that the difference may not really exist in reality.

3.3 In summary the ECtHR found that there was material non disclosure both at 

trial and Appeal.  In particular the Court found that not only had D580 not been disclosed, but neither had many other documents some on the basis, inter-alia, of public interest immunity; see par 47 of the judgment.  These documents remain undisclosed to the Defence, have never been the subject of judicial scrutiny and though the CCRC state they have seen some of this material, it is important to note that they accept that they may not have seen all of the material.

3.4 A refusal to refer the matter back to the Court robs Mr Dowsett of the 

fundamental protection of the Court as being the ultimate arbiter on matters of disclosure, a point emphasised now in all the principal European cases including Dowsett.  Referral would facilitate judicial control and scrutiny of this material, which it is submitted, is the correct course so that it can be seen that the proper procedural safeguards have not been bypassed.

3.5 As part of its deliberations, the United Kingdom Government had supplied to 

the ECHR three statements from the principal police officers in the case, namely: Chief Superintendent Green who had been second in charge of the incident room and who had taken the statement of Gray, Detective Chief Inspector Baldry who had headed the incident room, Detective Superintendent Abrahams who had been in overall charge of the investigation; see 1988 memo attached.  The contents of their statements are set out in the judgment of the ECHR at pages 6 and 7.  These statements as well as D580 and the file note of Runham were, inter alia, relied upon as fresh evidence by the applicant.

3.6 The Court also had before it a letter dated 4th September 2002 from Patrick 

O’Connor QC, the applicant’s Appeal Counsel, who made various observations on the relevance of Document D580 and statements of the three officers.  It is worth setting out, two observations taken from his letter to the ECtHR :- 

‘the relevance of the document D580 is readily apparent.  Through his solicitor and 8 months before making his prosecution witness statement, Mr Gray the main prosecution witness is making three requests of the police for benefits for himself; and there is plainly a sequence of ongoing correspondence (my underlining).  Disclosure of the police replies to this correspondence would of course have to follow. The whole question of why it then took 8 months before Gray made his witness statement would be opened up, together with what further negotiations took place’.

I would add that Doc 580 would even have the effect of contradicting the evidence placed before the ECtHR by UK Government. The Government relies on the undated statement of Ch Sup Green sent on the 27th June 2001.  He asserts that “To the best of my recollection, Grays motives were that he simply was attempting to ‘clear his plate’ by telling the truth about the circumstances of the case, whilst at the same time ensuring that Dowsett and others faced their share of the responsibility for the crime.”  In fact he was acting out of self interest and pursuing detailed demands of the state.

3.7 Mr O’Connor’s letter not only highlights the pivotal nature of Document D580, 

but also, the Government response to it in the form of the fresh statements from the Police Officers.  It is the Applicant’s case that disclosure of D580 and the officers’ statements would have opened up various avenues of inquiry and potential for cross examination, which were not open to the defence either at trial or at the first appeal. 

4.        EFFECT OF NON DISCLOSURE

4.1 The Crown’s case at trial was that Gray gave evidence to clear his own 

conscience, that there was never any deal and/or arrangement and/or benefit received by him so doing.  This was repeated before the Court of Appeal and before the ECtHR.  This denial is again submitted to be pivotal, since Document D580 clearly contradicts that this was the case and opens up the whole conduct of the police in regard to Gray.  It is submitted that as a result, the ongoing circumstances surrounding D580 demand to be investigated, since it potentially discloses a course of conduct that places both Gray and his Police handlers in contradiction of their stated case and goes not only to motive and credit, but also to the question as to whether the whole evidence of Gray is tainted by improper conduct, (see the Gray factor below).  As stated it also impacts on the question of the police conduct with Davis.

4.2 D580 at a minimum discloses that Gray was in receipt of benefits in kind from 

the Police, (this clearly must include benefits received by his family – it is a fact that this is not now denied by some police officers, see the statement of Mr Baldry below).  Such benefits are as much rewards as a reward, and ought to properly have been disclosed to the Defence at trial and on Appeal.


Cover up

4.3 D580 and the officers’ replies also indicate a cover up in regard to those 

benefits, in that neither the Defence, the Trial Judge, Jury or the Court of Appeal were informed of these matters.  Had these facts been known the defence would have ‘followed the trail’ disclosed by D580 and the fresh evidence of the officers.  Firstly more disclosure would have been sought, in regard to the arrangements disclosed by D580.  Secondly, Gray and the officers would have been questioned at length on these matters.  Thereafter the jury would have been invited to weigh the effect that such benefits could have had on Gray’s motive for giving evidence.  The other question that would have arisen was why these matters were not disclosed but were hidden from the Defence apparently by Gray and the Police working in concert.  The Court of Appeal would have had to address these matters as well, since they were clearly capable of affecting their view as to safety (see below).  The Court could not ignore that these facts had not been placed before them on the first occasion. 

4.4 Further, complaint is made that none of these questions has been addressed 

by the CCRC in their Statement of Reasons and/or, in the absence of proper inquiry by the CCRC, can now only be properly addressed by lawyers acting for the Appellant in a fresh appeal to the Court of Appeal, where the whole question of non disclosure can be looked at afresh.  The Crown would be obliged to make the Court of Appeal aware of all the undisclosed material and the Defence would have the safeguard of the Rowe and Davis procedures,  which clearly have not taken place at the first Appeal.

5.
THE CRIMINAL CASES REVIEW COMMISSION’S FINDINGS.

5.1 There was lengthy to and fro correspondence with the Commission following 

the ruling of the ECHR.  It was apparent that the Commission were not minded to refer the matter back to the Court of Appeal and issue was taken with this approach.  For the purpose of this advice it is not necessary to repeat that sequence of events.  On the 25th July 2005 the Commission made a final decision not to refer the matter back.  The grounds of that decision are set out in the Statement of Reasons, in particular at paras 7.36-7.49.  Those reasons will not be repeated in full in this skeleton and the reader is asked to refer to the Statement of Reasons for the full content thereof.

5.2 What is apparent from the decision is that the Commission took the view that 

the material contained in Document D580 was not of sufficient importance to have afforded the defence any significant additional opportunity to attack Mr Gray’s evidence.  In this respect the Commission have talked to Mr Gray’s solicitor and to the three officers involved.  In this regard the Commission ignore the opinion of Mr O’Connor QC and the stark findings of the ECHR.

5.3 Further, the Commission accept that they may not have seen all the documents 

and comment on their failure to follow the trail of evidence but argued that it is hardly ever possible for the Commission to guarantee that they have seen every document and that they must rely on the integrity and efficiency of the public bodies and their document retention policies.  The Commission states however that they did not discover any new avenues of possibility in regard to following the trail.

5.4 It is submitted that the Commission’s view is contrary to the Pendleton principles.  

In Pendleton [2002] 1 W.L.R. 72 the House of Lords considered whether, in a criminal appeal where fresh evidence is relied upon, the Court of Appeal should ask itself whether, if the fresh evidence had been considered by the jury, the verdict might have been different, or whether it should consider for itself whether the new evidence rendered the conviction unsafe.

5.5 The new evidence is in existence.  The Commission’s job is not to act as the jury 

on the new material but to follow first principles.  The weakness of the Commission’s response is that the ‘investigations’ they have made of the lawyer and the officers have not been tested in cross examination by the Defence.  The only opportunity for that to occur is if there was a referral.  It is unsatisfactory, to not be given the chance of putting it before the Court and of calling the officers and Gray’s lawyer to account.

5.6 The CCRC rely on the fact that no text was submitted to the Court by the Police 

on Gray’s behalf, but at the time the practice was not always to submit a written text.  In any event the Police admit that as a result of Mr Gray’s evidence although no text apparently was submitted to the trail judge a ‘text’ did go to the prison authorities.  The CCRC are naïve in not making the obvious connections between Mr Gray’s transfer to open conditions at a very early stage in sentence as going a great deal of the way in the light of D580 of proving reward and inducement.  It is unlikely that a fresh jury would be equally as naïve.

5.7 The non disclosure of D580 and its contents goes directly to the question of the 

integrity of the officers.  That is the clear finding of the ECHR.  Moreover, that non disclosure was associated with a cover up and denial of the existence of D580, even to the first Court of Appeal.  The CCRC make nothing of that fact in their decision not to refer, and have ignored the fact that this represents a serious material irregularity of the sort referred to in Rowe, Johnson and Davis and referred to in submissions to the CCRC as the ‘Gray factor; see bundle page 97 et sequence starting at par 7.9.

The Commission’s answer to the question of material irregularity in regard to D580

5.8 The Commission answered the complaint that they did not interview the various 

peoples concerned (lawyers, CPS and Police) with the non disclosure of D580 and the other documents to the first Court of Appeal.  The Commission say that had further concerns about disclosure occurred the Commission may have been in a position where it would have had to consider speaking to those involved with disclosure, notwithstanding the lapse of time…’as matters stand the Commission has not uncovered anything new in terms of disclosure and the need for interviews of those involved has not arisen’.  Bearing in mind the original denial of the existence of D580, the failure not only to not disclose it to the First Court but also to the ECHR, makes this statement in my opinion plainly untenable.  The European Court findings on this are unequivocal.  The Defence are entitled to ask for investigation as to how and why D580 had been concealed including from the Appeal Court at a time assurances of full disclosure were being made.  This is a clear material irregularity that undermined the original trial, then the first Appeal process and could have undermined the European Court of Human Rights process, had not a copy of D580 been leaked to Mr Dowsett whose lawyers then presented it to the Court.  All this background remains un-investigated.

5.9 Lastly in regard to the failure to interview Mr Runham and Mr Gray, the 

Commission simply state that they can find no real possibility that interviewing either of these participants in the offence would provide any useful information.  This has to be contrasted with the fact that they did interview Gray’s solicitor and the three officers who made statements to the ECHR.  This seems to be a very one sided investigation.  How it is thought that Mr Gray could not be able to provide useful information as to D580 is difficult to see, bearing in mind that he, more than anyone else, would have been well aware of what was going on.

6.
JUDICIAL REVIEW


It is submitted that the Commission’s finding are open to challenge on 


fundamental Wednesbury unreasonable grounds.

6.1 As stated the ECHR found D580 was so significant a non disclosure as to render 

the trial unfair and a breach of Article 6.  The significance of the non disclosure of the document was addressed by the original Appeal Counsel Mr O’Connor see above.  In the light of his statement it is really inconceivable that the Commission could dismiss his views on the basis that they do not consider that the content of D580 was of sufficient importance to render further opportunities to attack Mr Gray’s evidence.  In this context Mr O’Connor’s view is repeatedly namely, that not only would Mr Gray have been placed under considerable attack as to what was going on between the police, his solicitors and himself, but the officer in the case would have been open to considerable attack and they would have had a lot of explaining to do as to what was going on.  The fact that the CCRC have accepted the limp answer that the officers have now given, flies in the face of what was obviously going on as evidenced by this document.  The Commission’s reasons in this context are simply not tenable.  Simply to get a denial in the face of the document is not good enough.

6.2 Furthermore, as stated, the CCRC’s view as to the content of the document D580 

is one thing, however they simple have not addresses the fact that the document was never disclosed.  The Commission have simply ignored this and not addressed the issues as to how and why this document was withheld from the original solicitors, from Counsel, from Prosecution Counsel, from the Court, from the Court of Appeal and initially from the European Court.  Once the document surfaced its authenticity was originally denied even to the European Court.  These facts will not go away.  They need to be addressed and explanation needs to be made.  Someone deliberately withheld the document, that fact alone renders, it is submitted, it capable of undermining the safety of the conviction.

6.3 It was only some time after the document was leaked that its authenticity was 

admitted.  Once the document was accepted as genuine, it then became incumbent on the Police or the CPS to explain its non disclosure.  In this context the statement by the Commission that they have not covered anything new in terms of disclosure that causes concern, is in my opinion unbelievable.  That statement is to my mind perverse bearing in mind what occurred.  In my opinion the cover up and denial of D580 cannot be swept under the carpet by the CCRC without a rational and reasoned inquiry into why it was not disclosed, who covered it up and for what reason.  In my view the Commission’s findings are irrational and perverse, they have not even addressed the issue, despite the fact that it was highlighted by Mr O’Connor in his letter to them.

6.4 Further, as stated, the finding that the Commission did not feel anything was to be 

gained by interviewing Gray or Runham is also in my opinion not proportionate or principled.  The Commission interviewed Gray’s solicitor and the three police officers.  The pattern of interviews is noticeably one-sided and unfair.  This seems very unfair in the light of the letter provided by instructing solicitors from Mr Runham as to the pressure the police put on him in regard to giving evidence against Dowsett.  The report does not even address the significance of this evidence in the context of D580, particularly since Mr Runham’s statement shows that the events were contemporaneous with the events disclosed in D580.

7.         THE LAW

7.1 The terms of reference are set out in the Criminal Appeal Act 1995, section13:

13.-(1) A reference of a conviction, verdict, finding or sentence shall not be made under any of sections 9 to 12 unless-

(a) the Commission consider that there is a real possibility that the 

conviction, verdict, finding or sentence would not be upheld were the reference to be made,

(b) the Commission so consider-

(i) in the case of a conviction, verdict or finding, because of an argument, or evidence, not raised in the proceedings which led to it or on any appeal or application for leave to appeal against it, or

(ii) in the case of a sentence, because of an argument on a point of law, or information, not so raised, and

(c) an appeal against conviction, verdict, finding or sentence has been determined or leave to appeal against it has been refused.

   (2) Nothing in subsection (1) (b) (i) or (c) shall prevent the making of a 

  reference if it appears to the Commission that there are exceptional   

  circumstances which justify making it.

7.2 Briefly, in R v Criminal Cases Review Commission, ex parte Pearson (1999) Crim 

LR 732 it was established that the Divisional Court has jurisdiction to hear judicial review challenges of any decision by the CCRC.  The Court set out the following (limiting) principles;

1 The Divisional Courts role in applications for judicial review to challenge 

decisions of the Commission was very much a residual one and was to ensure that the Commission had acted lawfully.

2 The court could not act as court of appeal from a Court of Appeal 

decision, nor could it act as an appellate body in relation to the Commission and the decisions of the Commission could not be quashed merely because the present court might or would have come to a different view.

7.3 Further in a number of cases the Courts have found that a challenge may be 

made as to the rationale of the decision see R v Criminal Cases Review Commission, Ex Parte Pearson (1999) DC

8.
HUMAN RIGHTS ACT 1998

8.1 The issues and findings of the ECHR that Article 6 was breached, were in my 

opinion stark and significant.  This case is unusual in that I know of no other case where despite the fact that the ECHR found that a fair trial did not take place and that there were several breaches of Article 6 of the EC of HR, the CCRC still refused to refer the case back.  It seems to me that this raises fundamental Human Rights and jurisdictional issues under the Human Rights Act 1998.  By virtue of the 1998 Act, the decision of the European Court is binding on the CCRC.  It seems to me that the exercise of the CCRC discretion must take account of Mr Dowsetts human rights.  The EC of HR having ruled specifically in his favour in this case, I can find no justification for a non referral.  The effect of the CCRC ruling is in effect to deny the finding of the EC of HR, since the finding of the Court is that disclosure must be based on judicial intervention, scrutiny and control preferably by the trial judge and in the absence of that it is submitted at least the Court of Appeal.  It seems to me that there is a fundamental principal here that has not been addressed and it is whether the CCRC ‘s statutory mandate allows them to ignore a finding of the EC of HR in these circumstances?  This is clearly an issue for the Divisional Court to resolve.

9.
SUMMARY OF POINTS

9.1 For ease the main element of complaint are set out again as bullet points

· There is no settled authority on the point as to whether a finding of the ECHR in regard to the unfairness of a trial should or should not equate to unsafety.

· Moreover there is certainly no authority that justifies the CCRC view that the CCRC can ignore a finding of unfairness in this context.  The CCRC are simply wrong and premature to prejudge that the Court of Appeal would make a finding that unfairness in this case did not equate to unsafety.  That is an issue that must remain within the sole jurisdiction of the Court of Appeal.

· Since the Court of Appeal has stated that unfairness and unsafety will in most instances equate to the same thing, then the CCRC should simply put the matter before the COA for them to decide and not deem to make a decision for them

· In this context the CCRC suggest that there may be authority for the Court of Appeal to ignore the findings of the EC of HR, this is disputed.  However what is certain is that there is no authority to justify the CCRC assertion that they can ignore such a finding.

· It is submitted that it cannot be in the public interest or the interests of justice for the CCRC to deprive the Court of Appeal with the chance of making its assessment of the materiality of the EC of HR findings on the question of the test of unsafety.

· Moreover, the CCRC has jurisdiction to refer an appeal to the Court of Appeal not only on the basis that they believe that there are good prospects of the appeal being successful, but also that exceptional circumstances exist that justify the referral.  It is submitted that a finding of the EC of HR of unfairness is such an exceptional circumstance.  If a finding of unfairness by the European Court was not an exceptional circumstance it is submitted that it would be difficult to see what could ever amount to an exceptional circumstance.

· There is no case authority on the interpretation of Section 13 of the Criminal Appeal Act 1995, in this context.  Reliance is placed on the fact that the circumstances where the EC of HR find unfairness are rare and that the number of Appeals where such a finding are made are unlikely to be such as to place an exceptional burden on the Court of Appeal or the Commission.  The Public has a right to expect that where such a finding has been made by the EC of HR that it rightly should be treated as exceptional such that a referral back to the Court of Appeal is axiomatic.

· Further the CCRC has failed to deal properly or at all with the question of material irregularity.  There are a number of case authorities to the effect that a material irregularity may render a conviction unsafe even in circumstances where the Court, may otherwise be convinced of guilt.  In Davis and others 2991 Crim App R at Para 73, the Court referred to such circumstances as the Duncan factor, see page 97 of the Bundle par 7.9.  Here equally we have the failure to disclose D580 and or its deliberate concealment from the Court.  The CCRC explanation for not investigating this failure is irrational and Wednesbury unreasonable.

· The fundamental principle of the finding of the EC of HR was that Mr Dowsett was deprived by non disclosure of being placed in the position where the Court determining his guilt had all the documentation so that there was proper judicial scrutiny of the process of disclosure.  The only satisfactory way in which that unfairness can now be resolved, is if the matter is referred back to the Court of Appeal.  The whole issue of non disclosure can be and will be reviewed judicially.  It is not accepted that the 1995 Act entitles the CCRC to substitute its own review of the documentation for that of the Court.  The 1998 Human Rights Act obliges the CCRC to give proper account to the judgment of the Court in Dowsett.  The CCRC decision to come to its own view of non disclosure flies in the face of that judgment.  Their interpretation that Section 13 of the 1995 Act gives them that power is misconceived and unlawful.

· It is not acceptable for the CCRC to substitute its own brief interviews of the lawyer and police officer behind Document D580 for a review by the Court of Appeal, those witnesses in circumstances where they can be called as witnesses and be subject to cross examination by the defence.

Alan Masters

1 Pump Court Chambers

Temple

19th June 2006

