Page 2 of 71
CCRC-FINAL-DECISION-25-07-05.doc

CRIMINAL APPEAL ACT 1995

STATEMENT OF REASONS

for a  decision of the 

CRIMINAL CASES REVIEW COMMISSION

CCRC Ref:



00626/1999

Applicant:



Mr. James Dowsett – NK0178






HMP Gartree






Leicester Road






Market Harborough






Leicestershire






LE16  7RP

Applicant’s Representatives:
Ms. Anita Bromley






Scott-Moncrief, Harbour & Sinclair






Office 7






19 Greenwood Place






London






NW5 1LB

In the exercise of its powers under the Criminal Appeal Act 1995 (the ‘Act’) the Criminal Cases Review Commission (‘the Commission’) has considered the application of James Dowsett for review of his conviction as set out below.

Matter Subject to Review

Date:

22nd March 1989

Court:

The Crown Court sitting at Norwich

Offence:
Murder

Sentence:
Life imprisonment

1.

Summary of the Prosecution and Defence Case

Prosecution Case – General

1.1 Mr. Dowsett was convicted of the murder of his business partner, Christopher Nugent.  The two men ran a financial services company under the name of ‘Walkers’, which had premises in a number of locations in Suffolk.  On 15th December 1987, Mr. Nugent’s body was found at the Walkers’ office in Mildenhall with two shotgun wounds to the head.

1.2 The prosecution alleged that Mr. Nugent was the victim of a contract killing, with Mr. Dowsett and two business associates having paid Steven Gray and Gary Runham to carry out the killing, Mr. Gray shooting Mr. Nugent and Mr. Runham driving the getaway car.  Mr Gray and Mr Runham pleaded guilty to murder.  Mr. Gray gave evidence for the prosecution, implicating Mr. Dowsett and a number of other people in a conspiracy to murder Mr. Nugent.  Mr. Runham did not give evidence.  The prosecution presented no clear and unambiguous motive for the killing.  However, there was evidence that Mr. Dowsett had become very dissatisfied with Mr. Nugent’s performance at work.  There was also evidence that Mr. Nugent’s life had been insured more than once for substantial sums shortly before his death.  Mr. Dowsett had forged Mr. Nugent’s signature on one of the insurance policies.

1.3 Two further defendants stood trial for the murder.  James Payn, a consultant at Walkers Lakenheath office, was alleged to have provided the bulk of the money paid to arrange the murder.  Roger Lewis, an insurance agent from Kings Lynn, was alleged to have made a further payment to Mr. Gray on behalf of Mr. Dowsett after Mr. Gray had demanded more money following the murder.  A fifth man named Higgins was charged with supplying the gun used to kill Mr. Nugent.

1.4.

At the end of the prosecution case the trial judge discharged Mr. Higgins after finding that there was no case for him to answer.  Mr. Payn and Mr. Lewis were both acquitted by the jury.  Mr. Dowsett was convicted after nearly eight hours’ deliberation.

Evidence of Steven Gray

1.5 
The principal prosecution witness against Mr. Dowsett was Stephen Gray, who alleged that Mr. Dowsett had visited the Cheshunt home of Gary Runham on 30th November 1987 when Mr. Gray was there. After Mr. Dowsett left, Mr. Runham had a large quantity of £20 notes.  On 3rd December 1987, Mr Gray and Mr Runham were in the Mildenhall area when the police arrested them on suspicion of drugs offences.  Mr. Gray became aware that, during a subsequent police search of Mr. Runham’s house, £500 in cash was found.  At about this time, Mr. Runham told Mr. Gray about his agreement with Mr. Dowsett to shoot Mr. Nugent.

1.6.
Initially, Mr. Gray wanted no part in the enterprise, but in a short time became attracted by the argument that if they did not do the job, someone else would.  On 14th December Mr. Gray met Mr. Dowsett in his car outside a public house in Newmarket.  He alleged that Mr. Dowsett catalogued his complaints about his partner and said that he had to go.  Mr. Gray denied defence suggestions that there was ever any question of Mr. Nugent simply being beaten, asserting that the plan was always that Mr. Nugent would be killed.  Mr. Gray agreed to become involved, telling Mr. Dowsett that he would do a good job.

1.7 The price was initially set at £15000, half to be paid up front with the rest to follow after Christmas.  Mr. Gray then increased the price to £20000 if the killing was to be done before Christmas.  When asked for extra money to buy the gun, Mr. Gray was told that Mr. Runham had already received £1000 for that purpose.  Mr. Dowsett, who seemed agitated about the continued involvement of Mr. Runham, gave Mr. Gray a further £500 from a large bundle of notes.

1.8.

Mr. Gray said that he then went home to Cheshunt, at this stage with no intention of killing Mr. Nugent but merely of extracting money from Mr. Dowsett.  Mr. Runham arrived at 7:00am the next morning, saying that he now had a gun.  The two set off for Mildenhall in separate cars, transferring to one car en route.  They contacted Mr. Dowsett by telephone using the code name ‘Nesbit’ and met in a car park.  Mr. Dowsett was concerned that the car was ‘clean’, as it was the same one he had sat in the previous day.

1.9.

The three men then drove to a picnic site.  Mr. Dowsett described the layout of the office, emphasising that the killing had to be made to look like a robbery, since Tuesday was the day on which cash loans were paid out.  He said that there would be £7500 in the filing cabinet and that they should also take the money out of the tins in the open safe.  Mr. Gray was unhappy about this because he wanted to get out of the office quickly.  Mr. Gray maintained that even at this point, if Mr. Dowsett had paid up front, he and Mr. Runham would have made off with the money and not killed Mr. Nugent.  Since there was no other means actually to get the money, however, they had to go through with the murder plan.  Before leaving, Mr. Dowsett told Mr. Gray to make sure that Mr. Nugent was dead, as he did not want to look after a cripple for the rest of his life.  Before setting off for Lakenheath, he and Mr. Runham smoked a cannabis joint together to give themselves courage.

1.10 Runham showed Mr. Gray how the gun worked.  Mr Gray stated that the Walkers’ office seemed to be empty when he entered. Mr. Nugent then appeared to say that he would be with Mr. Gray in a moment.  Mr. Gray had rehearsed a conversation to have with Mr. Nugent, but it did not go to plan.  At this point, he claimed that he was thinking seriously of leaving without carrying out the shooting.  The gun was wedged inside his jacket and as he moved away from the office counter, he lost his grip on the gun.  It fell onto the counter where Mr. Nugent saw it.  Mr. Nugent ducked towards Mr. Gray and to his right.  Mr. Gray panicked, brought up the gun, released the safety catch and fired at Mr. Nugent over the top of a fish tank.  After being hit, Mr. Nugent came upright.  Mr. Gray shot him again.  He flatly denied shooting Mr. Nugent on the ground.

1.11 This account of the killing was contradicted strongly by the expert firearm evidence of Mr. Warlow.  One wound went vertically through Mr. Nugent’s skull from bottom to top.  The other went upwards through Mr. Nugent’s mouth, gouging out the side of his face.  Given the position of the fish tank and the height at which the gun would have had to be held to shoot over it, it would be impossible to shoot upwards.  Mr. Warlow concluded that the first shot was fired upwards and that the second was fired at a shallow angle while Mr. Nugent lay on the floor, dead or dying from the first shot.                                                                                                                             

1.12

After collecting the money, Mr. Gray left the shop.  He and Mr. Runham sped away before splitting up.  Later, at Cheshunt, Mr. Gray took £3400 as his share of the money, before taking off with his girlfriend.  By New Year, this money had run out.  He telephoned Mr. Dowsett and arranged to meet him on 2nd January 1988.  At the meeting, Mr. Dowsett appeared paranoid, expressing a concern that Mr. Runham’s womanising would cause trouble and offering Mr. Gray £5000 to kill Mr. Runham.

1.13.
Mr. Dowsett gave Mr. Lewis’s telephone number to Mr. Gray as a  contact.  Mr. Lewis was an associate in the insurance industry.  He said that payment of the remainder of the money other than the £5000 would have to wait until after 15th January.  On 6th January, Mr. Gray collected £5000 from Mr. Lewis’s office in Kings Lynn and then went to Blackpool with his girlfriend.

1.14 On 19th January, Mr. Gray’s money had nearly run out.  He returned to Mr. Lewis to ask for the remaining £7500.  After negotiation, Mr. Lewis provided £3000 and Mr. Dowsett gave £1500, promising the remainder the following day, along with a bonus of £5000 at the end of February.   Mr. Dowsett said to Mr. Gray that he had arranged to meet Mr. Runham at a railway station the next month to pay him.  That afternoon, Mr. Payn, another Walker’s associate, withdrew a total of £1500 from two accounts.  On 21st January, Mr. Gray met Mr. Dowsett at a motorway service station where he gave him two envelopes, each containing £1500.       

1.15.

Mr. Gray gave himself up to police on 25th January, having telephoned them the day before and arranged to surrender himself at Newmarket.  When interviewed, he at first claimed to have been only the getaway driver, but in due course admitted the true extent of his role and gave evidence in those terms at Mr. Dowsett’s trial.

Evidence of Mr. O’Dowd

1.16.
Mr. O’Dowd, an acquaintance of Mr. Dowsett for almost two years at the time of the murder, alleged that from summer 1987 onwards Mr. Dowsett complained regularly to him about Mr. Nugent’s poor bookkeeping.  In November 1987, over drinks in a pub, Mr. Dowsett said to him that he was going to “have that bastard Nugent blown away.”  Mr. O’Dowd asked why he did not just sack Mr. Nugent.  Mr. Dowsett replied that Mr. Nugent knew too much about the business.  Mr. Dowsett implied that the killers would harm Mr. O’Dowd’s family if he were to repeat what he had been told.  On another occasion, he saw Mr. Dowsett make the motion of pointing and shooting a gun behind Mr. Nugent’s back.  In cross-examination, Mr. O’Dowd accepted that the conversations had taken place in pubs; he conceded that he may have misunderstood what was being said to him but did not believe that he had.
     

1.17
On 2nd January 1988 Mr. O’Dowd accompanied Mr. Dowsett to a meeting with Mr. Gray.  From the conversation and Mr. Dowsett’s behaviour he assumed that the meeting was connected with Christopher Nugent’s murder.  Mr. Dowsett told him that there had been an accident;  Mr. Nugent’s death was not meant to have happened.  After the meeting Mr. Dowsett seemed more cheerful, saying that the car and the gun had been disposed of.  He also said that the car driver might have to be “dispensed with”, mentioning the sum of £5000 in that connection.                                                                                                                                          

Mr. Davis’ Evidence

1.18 John Davis, an insurance consultant, had been Mr. Dowsett’s former employer at the Liverpool Victoria Friendly Society.  He gave evidence about conversations that the men had had during a drink at the Limes public house in Newmarket on the afternoon of 7th December 1987.  Mr. Dowsett had seemed depressed, saying that Mr. Nugent never worked in the evenings and took too much money out of the business.  Like Mr. O’Dowd, Mr. Davis asked why Mr. Nugent could not be sacked, but Mr. Dowsett replied that he knew too much about the business, and that were he to be sacked he or his wife would be likely to be vindictive.  Mr. Dowsett said he wanted to be “rid of” Mr. Nugent.     

1.19 Mr. Davis met Mr. Dowsett again on December 9th 1987. Mr Dowsett was still depressed, saying that little had changed in the situation.  However, when the men spoke next on 11th December 1987, Mr. Dowsett was much more cheerful, saying that matters had been sorted.  The prosecution made much of the significance of these dates and the difference in Mr. Dowsett’s attitude, since 9th December 1987 was the day that Mr. Payn withdrew the £7500 alleged to have been placed in the office before Mr. Nugent was murdered.  

1.20 Mr Dowsett and Mr Davis met again for lunch on Christmas Eve.  Mr. Dowsett said that he had spent a lot of time comforting Mrs. Nugent since her husband’s murder.  Mr. Davis said that he seemed to have got what he wanted in being rid of Mr. Nugent.  Mr. Dowsett denied that he had ever expressed such a wish.  Mr. Dowsett told Mr. Davis not to mention it again as the consequences, he said, could be ‘fatal’ – though he refused to say for whom.  

  Evidence Regarding Money     

1.21 The prosecution also relied on various transactions carried on by Walkers, including several insurance policies.  Particular reference was made to the £55000 of life cover taken out by Mr Dowsett and Mr Nugent on each others’ lives.  Mr. Dowsett had forged his partner’s signature on this policy.  A similar policy for a further £40000 had also been arranged.  On 27th November 1987, Mr. Dowsett applied for a loan of £7500, which was to take between six and eight weeks to process.  The prosecution implied that, given the amount and time when the money would be received, this loan was in contemplation of part-payment to Mr Gray and Mr Runham.                                         

1.22 On 30th November 1987, a large amount of takings from the Smokehouse Inn was paid into the Mildenhall Branch of Barclays Bank, which was opposite Walkers’ office.  Among the money was a £1000 bundle of £20 notes held together with a pink band bearing the name of the pub.  The same day, Mr. Payn withdrew £1000 cash from Barclays in Mildenhall, which he gave to Mr. Dowsett.  Mr. Runham’s girlfriend later told the police that she saw him soon after 15th December 1987 with a large bundle of banknotes held together with a pink band upon which was written ‘Smokehouse INN’.           

1.23 On 9th December 1987, Mr Payn withdrew £7500 cash from the bank, having earlier made a loan application which he told his bank manager was not to be disclosed to his wife.  This money was given to Mr. Dowsett, the prosecution implying that this was the money placed in Walker’s office before Mr. Nugent was shot.                

1.24 On 7th January 1988, the loan money for which Mr. Dowsett applied for on 27th November 1987 was paid,  £6500 of it was paid in to Walkers’ account.  On 11th January 1988, Mr. Dowsett withdrew £2000 on Walkers’ Barclaycard account.                                                   

1.25 Also during January 1988, Mr. Dowsett took various steps to settle the insurance claims relating to Mr. Nugent’s death.  Mr. Payn also pressed for settlement. The insurers refused to pay out until police enquiries were complete. On 21st January 1988, Mr. Dowsett applied for a £20000 loan, offering the expected insurance monies as security.                                                                                                                                          

Miscellaneous Prosecution Evidence Relevant to Mr. Dowsett

1.26 The prosecution relied on telephone records to show connections between various defendants before and after the murder.  Given the nature of Mr. Dowsett’s defence this was of limited value to the Crown, since he admitted contact with the killers.  On 13th December 1987, Mr. Dowsett used a car-phone to telephone Mr. Runham’s home.  On 14th December 1987, Mr. Gray made a telephone call to Mr. Dowsett.  On 14th December 1987, a computer instructor due to attend the Mildenhall office the following day had her appointment cancelled.  The prosecution alleged that this was in order to reduce the risk of any independent witnesses to the murder.                                       

1.27 On 2nd January 1988, Mr. Runham telephoned Mr. Dowsett at Walkers and left a message asking for an answer about a loan.  Telephone logs at Walkers showed that they began receiving an average of two or three telephone calls a day from Mr. Runham.  Mr. Dowsett gave instructions for Mr. Runham to be given excuses as to why he could not answer the call.                           

Arrest and Interview      

1.28 Mr. Dowsett was arrested on 1st February 1988.  Over a period of 48 hours the police interviewed him twelve times.  In the first five interviews, Mr. Dowsett denied any knowledge of a plot against Mr. Nugent.  He stated that he knew Mr. Runham as a client of Walkers, but said that he did not know Mr. Gray.  He said that the allegation that he was involved in a conspiracy to murder Mr. Nugent was fantastic and incredible.             

1.29 In the sixth interview Mr. Dowsett gave a different account, in which he accepted an element of conspiracy with Mr Runham and  Mr Gray to injure Christopher Nugent.  This account formed, in essence, the basis of Mr. Dowsett’s defence at trial. He said that Mr. Nugent was not pulling his weight in the business and was becoming a financial drain on Walkers.  Since he and Mr. Nugent were friends, he did not want to break the business up.  He also felt that it would not look good in the locality if Mr. Nugent were seen to be pushed out of the business, therefore he got in touch with Mr. Runham, who had previously offered to assist Walkers with debt collection by inflicting injury on bad payers.  An agreement had been reached whereby Mr Gray and Mr Runham would give Mr. Nugent a good beating to keep him off work for several weeks.  He paid £500 to each man, and arranged that a balance of £6000 would be paid on the day of the attack.  Mr. Dowsett maintained that he was not told in advance that 15th December 1987 was the day for the attack.  He agreed that he had seen Mr Runham and Mr Gray in the car park of the swimming baths that day, but said that he had driven on without stopping.                                                      

1.30.

In the seventh interview, Mr. Dowsett also said that he had to ask others to assist in paying for the attack because he had been under pressure to pay, referring to the £7500 he said that he received from Mr. Payn.  He said that he had never told Mr. O’Dowd that he intended to have Mr. Nugent ‘blown away’.  Mr. Dowsett also said that after the murder he was desperate for money to pay off the killers, who had threatened his family if he did not pay.  He later told police that neither Mr. Payn nor Mr. Lewis knew why he needed money; they merely knew that he was in trouble.                                                                        

Defence Case

1.31.

Mr. Dowsett told the court about the history of Walkers and how he had set the firm up.  He originally employed Mr. Nugent on a consultancy basis.  Mr. Dowsett accepted that all parties to the business had committed acts of dishonesty.  For example, Mr. Dowsett accepted that he had forged Mr. Nugent’s signature on a life policy.  He said that this was done with Mr. Nugent’s knowledge.  Gradually, Mr. Nugent’s shortcomings as a business partner became apparent.  When Mr. Nugent went on holiday, Mr. Dowsett found that the office was in a real mess.  When confronted with this, Mr. Nugent blamed Mr. Dowsett’s brother-in-law, Mr. Sinnott, for the problems.  It also emerged that Mr. Nugent had overspent on the company credit cards in the sum of about £2000 at a time when the business badly needed cash to expand its premises.  Mr. Dowsett formulated a plan, for reasons of economic damage limitation, to move Mr. Nugent to Walkers’ new Lakenheath office.  That way, he felt that Mr. Nugent would only be responsible for one office. Mr. Nugent flatly refused to go along with this plan when it was put to him.  It was at this point that Mr. Dowsett decided to have Mr. Nugent injured so that he was away from work for a time.  During Mr. Nugent’s incapacitation, Mr. Dowsett planned to effect the necessary changes so that Mr. Nugent would be presented, on his return to work, with a ‘fait accompli’ regarding his role in the business.                                                                              

1.32.

Mr. Dowsett said that he had first got to know Mr. Runham as a client of Walkers and also as someone who worked at the ‘heavy’ end of debt collection.  His only intention was to have injury caused to Mr. Nugent by having his arm broken.  This would have kept Mr. Nugent away from work for a time.                       

1.33.

Mr. Dowsett stated that he had arranged to meet Mr. Runham due to his reputation as a ‘bone breaker’.  He described how he wanted Mr. Nugent put out of the way for about a month.  A price of £7500 was agreed between the men, payable within a week after the assault had taken place.  Mr. Dowsett told Mr. Runham that he did not want any facial injuries to be inflicted.  He understood from what Mr. Runham said to him that a team of four or five would carry out the attack, and that Mr. Nugent would be left with a broken arm.  Mr. Dowsett gave £500  cash to Mr. Runham as a down payment.  Mr. Dowsett said in evidence that this money had not come from Mr. Payn.  He also denied ever using the expression ‘blown away’ to Mr. O’Dowd, or pretending to shoot Mr. Nugent.  The original intention was that the earliest date for the assault on Mr. Nugent would be 15th January 1988, when Mr Payn would have returned from holiday in America and the business would not be left short-handed by Mr. Nugent’s absence.

1.34.

Mr. Dowsett denied knowing that Mr. Nugent would be attacked before Christmas 1987.  He said that Mr. Runham had spoken to him by telephone to say that he had been to look at the premises but that police had pulled him in on unrelated matters.  Through Mr. Runham’s girlfriend, he made contact with Mr. Gray, whom he met on 14th December 1987.  Mr. Gray said that Mr. Runham had disappeared for a while following domestic problems and that he, Mr. Gray, would be taking a lead.  Mr. Gray said the price for the job remained £7500, but that the money paid to Mr. Runham should now be forgotten.  Mr. Dowsett said that he wanted no lasting injuries; Mr. Gray replied that he already knew that from Mr. Runham.  It was confirmed that Mr. Nugent’s arm would be broken.  It was further agreed that in any future phone messages, they would use the name ‘Nesbit’ as code.  The money to be taken from the office during the attack on Mr. Nugent would constitute the final payment.

1.35.

Mr. Dowsett asserted that Mr. Gray had unilaterally gone beyond the agreed plan by shooting Mr. Nugent.  Mr. Dowsett accepted that monies had been paid to Mr Gray and Mr Runham beyond the agreed £7500, but he claimed that these sums were nothing more than blackmail money, extorted from him.

1.36.

Mr. Dowsett said that there was no time for him to have had, as alleged, the meeting with the killers at the picnic site on the day of the killing.  He supported this assertion with the evidence of other witnesses who saw him in Lakenheath that day.  Mr. Dowsett accepted that he had an idea that the attack was imminent when he was telephoned on 15th December 1987.  He maintained that he had asked Mr. Gray for assurance that the job would not be done that soon, because he needed notice to ensure that the money to pay for the job would be on-site at the time of the attack.  Mr. Dowsett said that Mr. Payn had been persuaded to leave his money with Mr Dowsett and Mr Nugent provided that they gave him a form of guarantee.  He remembered leaving the office and driving to Lakenheath, which took about 15 minutes.  He had seen Mr. Gray’s car in the car park on the way out of the office, and he arrived at Lakenheath at about midday.  Later, Mr. Dowsett received a telephone call to say that there had been an accident at the Mildenhall office, which he took seriously in view of what he knew.

1.37.

Mr. Dowsett denied having had conversations with Mr. Davis in the manner alleged.

1.38.

Mr. Dowsett accepted that he had met Mr. Gray on 3rd January 1988.  Before they talked, Mr. Gray checked him for bugs.  He asked Mr. Gray what had gone wrong, but was told that there was no time to explain other than to say that it was an accident, and that he, Mr Gray, wanted money as he had to lie low.  Mr. Gray then threatened Mr. Dowsett, saying that he would get the same as Mr. Nugent if he did not pay.  When Mr. Gray refused to go to Mildenhall for payment, Mr. Dowsett thought of using Mr. Lewis in Kings Lynn.  After this meeting, Mr. Dowsett told Mr. O’Dowd that he had met Mr. Nugent’s killer, who was now demanding more money.  Mr. O’Dowd offered to loan some money for this reason.  On 4th January 1988, Mr. Lewis also agreed, without asking for an explanation, to lend Mr. Dowsett £5000 in cash.

1.39.

On 19th January 1988, Mr. Dowsett spoke to Mr. Runham to ask what had gone wrong.  Mr. Runham said that Mr. Gray was a ‘raging nutter’.  Mr. Runham also said that he, too, needed more money, asking for £2000 so that he could disappear.

1.40.

On 20th January 1988, Mr. Lewis telephoned Mr. Dowsett.  Apparently, Mr. Gray had demanded more money with menaces, saying that he had a ‘twin exhaust’ and would give Mr. Dowsett what Mr. Nugent had got unless he received another £10000.  Mr. Lewis provided a further £3000 and Mr. Dowsett £4500.  Finally, on 21st January 1988, Mr. Dowsett met Mr. Gray at a motorway service station and paid him another £3000.

1.41.

In summary, Mr. Dowsett accepted that the prosecution were correct to say that he gave a sum in the region of £20000 to Messrs. Gray and Runham.  However, the majority of this money had been obtained by blackmail, the original agreement being that they would receive £7500 for breaking Mr. Nugent’s arm.

1.42           After almost eight hours of deliberation, the jury returned a

unanimous verdict of guilty against Mr. Dowsett.

2.

Previous Appeal History

2.1.
The history of Mr. Dowsett’s attempt to appeal against his conviction is lengthy and complex.

2.2.
It appears that Mr. John Harvey of counsel initially advised that there were no arguable grounds of appeal against conviction.  With the assistance of his then solicitors, David Charnley & Co, Mr. Dowsett submitted an application for leave to appeal against conviction on 15th June 1989.  Counsel then gave further advice and changed his opinion, advising on 15th October 1989 that there were grounds to appeal.

2.3.
The specific grounds of appeal were originally settled by counsel on 4th October 1989, though counsel indicated that he was not, at that stage, in a position to sign the grounds until he had seen various material, chiefly transcripts of parts of the trial including the judge’s summing-up.  Counsel’s settled grounds of appeal were submitted on 16th October 1989.

2.4.
On 11th December 1989, Mr. Dowsett submitted a number of detailed grounds of appeal of his own, together with a supporting affidavit and exhibits.

2.5.
Following a further conference with Mr. Dowsett and his solicitor, counsel further revised the grounds of appeal on 10th January 1990.

2.6.
The grounds submitted by counsel and by Mr. Dowsett were considered by Nolan J as Single Judge, who rejected them.

2.7.
When application for leave to appeal was renewed to the Full Court, the Registrar of Criminal Appeals took the unusual step of granting legal aid for solicitors as well as counsel in the application.  This appears to be because it had been confirmed that further unused material was in the hands of the police and that the CPS had agreed to make copies available to Mr. Dowsett.

2.8.
Extremely slow progress was made with the case thereafter, with disclosure apparently being made piecemeal in the course of protracted correspondence between Mr. Dowsett’s solicitors and the CPS.  In March 1993, counsel’s perfected grounds of appeal were sent finally to the Court.

2.9. The full court eventually heard the renewed application for leave on 28th October 1993.  The application was granted.

Grounds of Appeal

2.10. In the course of almost four years, from Mr. Dowsett’s first application for leave to appeal to the final hearing of the appeal, a great many grounds of appeal were submitted and abandoned.  The perfected grounds presented to the court in March 1993 were as follows:

2.10.1. The judge misdirected the jury by failing to warn them, in accordance with Lucas (1981) 73 Cr. App R 159 that before they relied upon any lies told by Mr. Dowsett in support of the prosecution case they should first satisfy themselves of various preliminary criteria.

2.10.2. The judge misdirected the jury in directing them that “You may think, therefore, that the amount of money involved may have some significance in this matter of corroboration.” [Summing-up 38B-D] The matter in question could not be corroboration in law since it was not independent of Mr. Gray’s own account; both the amount and the purpose of the payments from Mr. Dowsett to Mr. Gray were in dispute and depended upon the acceptance of Mr. Gray’s assertions.  The Court’s attention was drawn to its decision in Baskerville 12 [1916] Cr. App R 81.

2.10.3. The Crown failed to disclose to the defence significant material that may have affected Mr. Gray’s credibility.  His credibility was already suspect at trial because of his status as an accomplice and his lies to the police.  Further, his account of the killing was  contradicted by the forensic evidence and the jury’s acquittal of Mr. Lewis, who was prosecuted on the uncorroborated evidence of Mr. Gray.  In spite of this, the Crown had made much of the detailed accuracy of Mr. Gray’s evidence.

The result of several police checks on Mr. Gray’s account caused further doubt to be cast on Mr. Gray’s credulity.  These were not disclosed to the defence.

The specific undisclosed items relating to Mr. Gray’s credibility were as follows:

i. One of the chief conflicts between the evidence of Mr Gray and Mr Dowsett concerned their movements in the hours before the murder.  Mr. Gray said that after a telephone call to Mr. Dowsett at his Mildenhall office, Mr. Dowsett met Mr Gray and Mr Runham in the car park of Mildenhall swimming baths.  They then drove to a picnic site at Barton Mills.  Mr. Dowsett allegedly gave the killers information about matters such as the office layout and location of the cash, in order to make the killing appear to be in the course of a robbery.  In Mr. Dowsett’s account, he denied that there was any meeting at Barton Mills picnic site.  He had received a telephone call from Mr. Gray and had driven by the swimming baths.  On seeing Mr Gray and Mr Runham there, and without stopping to speak to them, he drove to the Lakenheath office where he was at the time of the murder.  Police Action Report 3341 shows that the day after Mr. Dowsett’s arrest three women who were working at the tea stand at Barton Mills picnic area on the day of the murder were asked if Mr. Dowsett had been there that day.  All three knew Mr. Dowsett and none had seen him.  This information was not disclosed.

ii. Mr. Gray’s evidence was that Mr. Dowsett had parked his car next to the swimming pool car park and that Mr Gray and Mr Runham got into Mr. Dowsett’s car.  After some discussion, they saw a police officer and a traffic warden and drove away to the picnic site.  Action reports 3405 and 3406 show that the police located a PC Larner and Traffic Warden Finch.  Both knew Mr. Dowsett and his car.  Neither of them saw either Mr. Dowsett or his car that morning.  The defence contested that they were the only police officer and traffic warden who could have been on patrol in the small town of Mildenhall at the relevant time and that the non-disclosure of this material hampered the defence.

2.10.4. The Crown failed to disclose to the defence any material preparatory to the completion of Mr. Gray’s witness statement.  The statement was 59 typed pages long, was taken at Winchester prison and took six days before its completion on 12th January 1989.  The statement was taken by Inspector Green and DC McMurray.  The original handwritten statement contained 108 pages and contained only ten or so corrections not relating purely to spelling or grammar.

2.10.5. The Crown failed to disclose to the defence significant material that could have affected the jury’s assessment of any motive Mr. Dowsett may have had for murdering Mr. Nugent.  One possible motive explored by the Crown, which was pursued repeatedly in the police interviews, which were before the jury, was that Mr. Nugent posed a risk of exposing others, including Mr. Dowsett, who were involved in dishonest business.  The Crown had in their possession much material showing Mr. Nugent himself to be involved in dishonest business practices.  This had two consequences for the issues at trial.  First, the possibility of his being perceived as a danger to Mr. Dowsett was much diminished; secondly, any possible motive for Mr Gray and Mr Runham to murder Mr. Nugent independently of Mr. Dowsett’s wishes could have assisted the defence, and may well have arisen from Mr. Nugent’s dishonest conduct.  Before and at trial, the Crown made a conscious decision not to disclose material relating to fraud within the firm and told the defence that there was nothing in this material relevant to the murder trial.  Even at the appeal stage, the material had not been fully disclosed to the defence.  However, it was clear that it included documentary evidence of fraudulent dealing by Mr. Nugent, the interview records of four defendants in the related Walker fraud trial containing much information about Mr. Nugent’s dishonesty, and a large number of demonstrably false mortgage and loan applications made out in Mr. Nugent’s handwriting.

2.10.6. The Crown failed to disclose material that could have affected that jury’s assessment of Mr. Davis as a prosecution witness.  In particular, Police Action Report 3561 showed that as at 8th March 1988, one police officer was alarmed at Mr. Davis’ intimate knowledge about police enquiries.  The trial judge had prevented the defence from cross-examining Mr. Davis about his previous dealings with the police with reference to his meeting with Mr. Dowsett on Christmas Eve 1987.  Further undisclosed material came from a filing cabinet at Walkers’ Mildenhall office containing false references for clients of Mr. Davis’ mortgage brokerage.

2.10.7. The Crown failed to disclose material that could have affected the jury’s assessment of Mr. O’Dowd as a prosecution witness.  He had asserted in his police interviews that he had been in the White Hart pub with Mr. Dowsett when the latter had ‘wound up’ some police officers.  The police checked this with both the landlord and the relevant police officers and found Mr. O’Dowd’s claim to be untrue.  Mr. O’Dowd had also claimed in his witness statement of 17th December 1987 that he had seen a British Telecom van parked in St. Andrew Street, Mildenhall between 1220 and 1240 on the day of the murder.  The police had checked this with British Telecom and found that it could not have been true.

Result of Appeal

2.11. The Court considered the appeal on 29th March 1994 and dismissed it.  Before the Court, counsel abandoned two grounds and did not press a third.  Four substantive grounds of appeal were  therefore argued as follows:

2.12. As to the question of a Lucas direction on lies, the Court found that the judge’s direction did not amount to a suggestion that Mr. Dowsett’s lies in interview could amount to corroboration of Mr. Gray’s evidence.  On the contrary, the judge’s remarks about the interviews “…went a long way to alerting the jury to the fact that the lying to the police did not prove that the appellant was guilty, and to reminding them of the defence submissions as to why the appellant lied in [the early interviews].”  However, the Court agreed with the defence submission that the summing-up should have contained a specific Lucas direction and that there was a misdirection in that regard.

2.13. Regarding the direction on corroboration, the Court did not agree with the submission that the actual payment of £20000 by Mr. Dowsett was incapable of corroborating Mr. Gray’s evidence.  However, the defence at trial had also submitted, in the alternative, that the jury should have been directed that the payment could only corroborate Mr. Gray’s account if the jury had first considered, and rejected, Mr. Dowsett’s assertion that he was being blackmailed.  In that limited respect, the Court agreed that the direction regarding corroboration should have been qualified by making it clear that the defence assertion of blackmail should have been considered and resolved prior to any consideration by the jury of whether or not the £20000 payment might corroborate Mr. Gray’s account.

2.14. With reference to the non-disclosure of the police enquiries into the alleged meeting at the picnic site, the Court observed that the disclosure regime had become much more clearly defined since Mr. Dowsett’s trial, not least following the Court’s decision in Ward (1993) 96 Cr. App 1.  The Crown conceded that this information should have been disclosed.  The Court, however, found that the impact of this evidence on the case as a whole would have been minimal.  At the most, the evidence was negative; the ladies at the picnic site, who knew Mr. Dowsett, were not able to identify the car in which Mr. Gray claimed the meeting with Mr. Dowsett had taken place.  The prosecution’s case was that none of the men had bought anything from the snack bar; neither was it clear whether the car was visible to the witnesses.  Finally, none of the ladies was interviewed by police until six weeks after the murder.  Therefore, while the Court found that the report should have been disclosed they did not consider that in the context of the case as whole the matter brought the safety of Mr. Dowsett’s conviction into question.

2.15. The final ground argued before the court related to disclosure issues from the parallel police investigation into fraudulent business carried on at Walkers. The prosecution had taken the decision that none of the material generated in the course of this investigation should be treated as unused material for the purposes of the trial for the murder of Mr. Dowsett and his co-defendants.  At appeal, it was argued that this prejudiced the defence since much of this material disclosed serious dishonesty on the part of Mr. Nugent.  The defence argued further that this material also prejudiced the defence in their ability to deal with the prosecution contention that Mr. Dowsett was unable to sack Mr. Nugent.  Mr. Dowsett was alleged to have said that he could not sack Mr. Nugent because he knew too much about dishonest dealing in Walkers.  Mr. Dowsett denied having said this.  If information regarding Mr. Nugent’s wholesale dishonesty had been before the jury, the defence could have argued that Mr. Nugent would not have been in any position to expose Mr. Dowsett.  The Court of Appeal’s view was that “Mr. Nugent’s involvement in the deep dishonesty of this business was fully canvassed before the jury.” The Court found (indeed the prosecution had conceded) that the stricter regime of disclosure post-Ward in place by the time of the appeal (but not at trial) might have meant a good deal of additional disclosure to the defence.

2.16. Finally, the Court having found in favour of Mr. Dowsett in certain respects, had to consider whether or not to apply the proviso pursuant to section 2 of the Criminal Appeal Act 1968.  The Court’s view was that, considering the strength and nature of the Crown’s case, there was “overwhelming evidence that the appellant initiated a plot against the victim Nugent.”  Moreover, the Court held that the defence case of a plot to break Mr. Nugent’s arm made no sense given all the circumstances.  Therefore, given their finding that no actual miscarriage of justice occurred, the Court upheld the conviction.

Application to the European Court of Human Rights

2.17. On 20th September 1994, Mr. Dowsett applied to the European Court of Human Rights on the basis that the domestic proceedings against him had resulted in an unfair trial contrary to Article 6 of the European Convention on Human Rights.  The application was registered with European Court (ECtHR) on 20th September 1998.

2.18. On 14th May 2002, the ECHR (Judge J-P Costa presiding) declared his application admissible.

2.19. On 24th June 2003, the ECHR (again J-P Costa presiding) found that Mr. Dowsett had not received a fair trial by virtue of there having been a breach of Article 6.1 of the Convention.

2.20. Mr. Dowsett was awarded a total of Є1500 in damages and Є14000 plus VAT in costs.

2.21. This matter is further considered at Section 6 below.

3. 

Application to the Commission

3.1.
Mr. Dowsett applied to the Commission on 16th September 1999.

3.2.
After drafting and submitting his own application to the Commission, Mr. Dowsett instructed solicitors and counsel who sought leave to apply to the ECtHR. The argument to the Commission of Mr. Dowsett’s lawyers was based upon the same premise as that put before the ECtHR, namely that the conviction was unsafe by virtue of the material non-disclosure by the police and prosecution.  Mr. Dowsett’s solicitors also invited the Commission to make use of its statutory powers to examine all police material to ascertain if any other relevant material remained undisclosed.  Furthermore, it was argued that the Commission should not determine Mr. Dowsett’s application until such time as the ECtHR had judged the application before it, since any finding that Mr. Dowsett had not received a fair trial would be central to the Commission’s determination of his case.

Submissions made by Mr. Dowsett in his original application to the Commission

3.2.1.
The police held a press conference in December 1988 (the month before the trial began) when a number of people (not including Mr. Dowsett) were charged with fraud.  However, the ensuing TV and press publicity concentrated on Mr. Dowsett and his alleged complicity in Mr. Nugent’s murder.  The matter, therefore, became public in the area in which the jury in Mr. Dowsett's trial was living.

3.2.2.
In light of the publicity referred to above, the defence sought a change of venue for Mr. Dowsett’s trial.  Farquharson J was initially inclined to allow the application, but it was eventually rejected on financial and logistical grounds.  Significantly, the CPS did not oppose the application and the Suffolk police had to instruct their own counsel.

3.2.3.
Before the trial, Mr. Dowsett’s solicitor, Mr. Charnley, made repeated attempts to obtain certain documents from the CPS.  In many cases, promised documents were never made available. The suppression of these documents prevented the defence from challenging many of the prosecution’s false statements and misinterpretations of evidence. 

3.2.4.
The PCA ordered an enquiry into Suffolk Police’s handling of the case, and particularly into disclosure of evidence.  In January 1991, DCS Smith began the enquiry.  Mr. Dowsett had given DCS Smith search and seize forms showing the items now disclosed to have been in the possession of Suffolk Police.  In July 1993, it transpired that DCS Smith’s team had failed to disclose to the defence their knowledge of 17 boxes of other material, which the CPS had discovered through their own enquiries with Suffolk Police.  Some, but not all, of this evidence eventually came to Mr. Dowsett’s lawyers.  Since the appeal, the CPS have failed to make further disclosure to Mr. Dowsett’s defence team, saying that they had met their legal duties up to appeal but that they had no duty thereafter.

3.2.5

Mr. Gray made a lengthy statement to police about a year after 



his arrest in which he provided a detailed account of the events 



leading up to the murder.  He also gave a detailed account of 



the events of the day of the killing, implicating Mr. Dowsett and 



providing a lot of detail about events in the days after the 



murder.  These events are corroborated by documents such as 



bills, receipts and dog racing tickets.  However, none of the 

events described by Mr. Gray before the murder can be     independently confirmed, and the crucial allegations that he 



made about the day of the murder (15th December 1987) are 



similarly unsupported.  

3.2.6
           Mr. Gray alleged that he had a meeting with Mr. Dowsett on the 

morning of the murder at Barton Mills.  However, none of the workers at Barton Mills could recall seeing Mr Gray, Mr Runham or Mr Dowsett on that day.

3.2.7
Mr. Gray stated in evidence that Mr. Runham drove the getaway vehicle because Mr. Gray did not know the area.  This claim was not tenable since, in his statement, Mr Gray admitted to knowing the area and could also be placed in the Mildenhall area on other occasions, for example through surveillance and an arrest for drugs.  The earlier arrests of Mr Gray, Mr Runham, Ms Hook and Ms Blair for drugs offences supports this assertion.  Mr. Gray also stated that he had lived and worked in the Mildenhall area for some time and also had a girlfriend who was from the area.  At first, the CPS denied that any such evidence of Mr Gray’s familiarity with the locality existed.

3.2.8.
The more likely reason why Mr. Runham remained in the vehicle whilst Mr. Gray went into the Walkers premises was that Nugent knew Mr. Runham as a customer of the business.

3.2.9.
It was obvious that Mr. Nugent was expected to survive the robbery.  Mr. Dowsett suggests that this raises the question of others who were involved in the matter but never arrested.  The others (not named) who did intend to carry out Mr. Dowsett’s plot only to cause injury were put off the premises and the area for various reasons.  They pulled out, leaving Mr  Runham and Mr Gray to carry out the crime.  It was at that point that matters escalated to murder, which Gray carried out through greed.

3.2.10.
Mr. Gray’s account of events in Walkers’ premises on the day of the murder was proved to be untrue by the Crown’s forensic scientist.  The trial judge did not give this evidence the weight it merited when summing-up.

3.2.11. In summing-up, the judge referred to Mr. Davis as “a man of undoubted good character”.  The CPS and police were aware of Mr. Davis’ dishonesty, which they conspired to keep from the defence.  Had it been available, Mr. Davis could have been seriously challenged on his veracity.

3.2.12. In the course of cross-examination, Mr. Davis admitted that he had taken part in providing one fraudulent transaction for a client by obtaining a false reference. This seems to have either been ignored or treated as not being false by the trial judge.  Had the full evidence been given to the defence before trial, it is unlikely that the prosecution would have used this witness.

3.2.13. Mr. Davis was vulnerable because of his fraudulent dealings.  Had this been exposed then the regulators would have closed down his business.  Due to this vulnerability, the police were able to use Mr. Davis in an attempt to get Mr. Dowsett to admit involvement in Mr. Nugent’s murder.

3.2.14. On December 24th 1987, Mr. Davis was induced by the police to phone Mr Dowsett to arrange for a pre-Christmas lunchtime drink.  Mr. Davis initially phoned Mr. Dowsett at home, but was told that he was at Walkers’ office.  Shortly after this call to Mr. Dowsett’s home, Detective Superintendent Abrahams and Chief Inspector Baldry arrived for no reason at Walkers’ office and appeared “nonplussed” by the presence of Mr. Sinnott, an employee of Walkers.  After Mr. Davis arrived and the two officers left, Mr. Davis took Mr. Dowsett to a crowded Christmas Eve pub.  Even though Mr. Dowsett disputes the content of Mr. Davis’ allegations about that pub conversation, the attempt at information gathering was in any event illegal under PACE.

3.2.15. The trial judge prevented the defence from cross-examining Mr. Davis in such a way as to elucidate motive from him.  Mr. Davis referred to this in evidence as ‘dangerous ground’.  Mr. Davis was never charged with any act of dishonesty.

3.2.16. Mr. O’Dowd gave evidence that he repeatedly met Mr. Dowsett through fear for the safety of himself and his family.  His family’s statement to the police, which did not support O’Dowd’s claims of fear, was withheld from the defence at trial.

3.2.17. Mr. O’Dowd’s daughter Bronwyn used the Walkers office to type fake references to obtain a visa to enter the USA.  She would hardly have gone to the Walkers office if the family were scared of Mr. Dowsett.  Again, this information was withheld at trial.

3.2.18. Mr. O’Dowd obtained fraudulent mortgages on behalf of himself, his daughters and the Redman family.  The police knew about this.  In 1991, Mr. Dowsett was supplied with a file of previously undisclosed material containing the above matters.

3.2.19. Mr. O’Dowd was also vulnerable to police pressure because he was an habitual employer of labourers who were in receipt of state benefits.  Again, the police knew about this.

3.2.20. The trial judge proved that Mr. O’Dowd had been lying in the course of his evidence over his description of events and his complicity in them. Whether or not the prosecution would have used Mr. O’Dowd if they had been forced to produce this evidence at trial is a moot point.  Like Mr. Davis, Mr. O’Dowd was never charged with any offence.

3.2.21. Mr. Runham did not give evidence at trial.  The use of his statement by Boreham J was questionable at best.

3.2.22. Mr. Finch, a traffic warden, saw Mr. Runham’s vehicle (Reg. AOO4 13X) outside the Tigers Head Public House at Mildenhall at 1300 hours on December 15th 1987.  He said that it was driven away by “two doubtful looking characters”.  Mr. Gray stated (both in his statement and in cross-examination) that Mr. Runham’s car had been left outside 40-42 Carnation Way, Red Lodge.  Police could not corroborate this in spite of house-to-house enquiries.

3.2.23. The prosecution case was that Mr. Dowsett had Mr. Nugent murdered to obtain insurance money, as he had insured Mr. Nugent’s life by forging his signature on a Crusader Insurance proposal form.  However, the police were fully aware from their enquiries at Crusader that Mr. Nugent would have received at his home address a Statutory Notice from Crusader showing that he had entered into a long-term financial agreement, the home address being shown on the proposal form.  The reason that this policy was taken out was to cover a mortgage taken out by Mr. Nugent and Mr. Dowsett to pay for additional business premises.

3.2.24. The fact that there was a legitimate reason for the insurance policy to have been taken out on Mr. Nugent’s life was supported by copy letters removed from the Nugent family home in the early part of the police enquiries.  It was discovered after trial that, shortly after Mr. Dowsett’s arrest on February 1st 1988, these papers were given back to the Nugent family on February 9th  1988.  The police say that they have no records of what the paperwork contained.  It is doubtful that the prosecution would have proceeded with the argument about the insurance policy if these papers had been disclosed to Mr. Dowsett’s lawyers.

3.2.25. Another motive put forward by the prosecution was that Mr. Dowsett stood to gain from Mr. Nugent’s death by having complete control of the business properties that the men had jointly owned, once the insurance policies had paid off the mortgages on them.  The jury was never told that the Nugent family would have had a 50% interest in the properties which, by then, were worth very much more than when they were purchased.

3.2.26. There could have been no prior knowledge that the Nugent estate would be prepared to sell their 50% share in the jointly owned properties.

3.2.27. The prosecution also claimed that Mr. Nugent was murdered because he had discovered some malpractice or dishonesty on the part of Mr. Dowsett and had threatened to ‘blow the whistle’.  After trial, there was disclosure of numerous documents and taped interviews which showed that Mr. Nugent was fully involved in acts of dishonesty which were more significant than the personal ‘fiddles’ that were disclosed at trial.

3.2.28. DS Beach interviewed Mr Elworthy, Mr Nevins and others in the Spring of 1988 and made repeated references to Mr. Nugent being involved in forgery and falsely obtaining loans.

3.2.29. Police were also aware that Mr. Nugent was constantly forging signatures on Family Allowance books and sending his daughter, Karen, to cash these at the local Post Office.  The money was used to obtain payments to cover clients’ loans.

3.2.30. Police were aware that Mr. Nugent had altered and forged the birth certificate of his wife, Linda, to make fraudulent applications for loans and mortgages on behalf of various clients.

3.2.31. The file of documents returned to the Nugent household on February 9th 1988 would have contained evidence of Mr. Nugent making fraudulent applications for loans using, among other things, faked P60 tax forms.

3.2.32. The above being the case, it follows that the Suffolk police and the CPS misled the trial court by presenting false motives, knowing them to be so by virtue of evidence already in their possession.

Matters submitted by Counsel to the European Court of Human Rights that also form the basis of Mr. Dowsett’s application to the Commission

3.2.33. The procedure under common law public interest immunity (hereinafter ‘PII’) applications in criminal trials is compatible with an accused person’s right to a fair trial, pursuant to Article 6(1) of the Convention.  The present regime for dealing with was laid down by the Court of Appeal in Keane [1994] 1 WLR 746.  This system provides no proper way for the defence to scrutinise the Crown’s decisions as to what evidence they deem not to be material or relevant.  Without sight of this material, the defence are not in a position to challenge the Crown’s decisions to deem certain material irrelevant or immaterial and so not disclose it to the court.

3.2.34. The point above regarding relevance and materiality is illustrated by Document D580.  This document is a letter dated 12th April 1988, sent from a firm of solicitors acting for Stephen Gray to Detective Chief Inspector Baldry of Suffolk Police.  The relevant section of the letter is as follows:

“Further to our several discussions concerning Mr. Gray, you will of course be aware that I did visit him in Leicester prison on 26th March.

He has requested a transfer either to Brixton Prison or Wormwood Scrubs if this is at all possible and I should be grateful if you would let me know whether there is any possibility of Mr. Gray receiving a transfer.

Secondly, I now understand that apparently Mr. Gray understands that you would be willing to support him receiving a straight life term of imprisonment and an Application for early parole.

Obviously, I have explained to Mr. Gray the position concerning sentencing but perhaps you would set out your position so far as possible concerning these matters.

Thirdly, I understand that Mr. Gray’s wife is to be produced at fortnightly intervals to Leicester Prison for visits and perhaps again you could clarify the position.

I look forward to hearing from you.”

3.2.35. Mr. Dowsett’s representatives submit that this document was clearly relevant and material to the defence.  The prosecution disclosed it neither to the trial court nor to the Court of Appeal.  Had Mr. Dowsett not been sent the document anonymously, it might never have come to light for his application to the European Court.

3.2.36. Even where the Crown’s decision against disclosure is patently perverse or irrational, neither the court nor the defence can be in a position to challenge the decision if they have never had any information about the nature of the documents not placed before the court.  Therefore, it is submitted that the Keane procedure is incompatible with Article 6(1) of the Convention.  To comply with Article 6 (1), all material should be made available to the defence in accordance with the Court’s earlier decision in Ward [1993] 1 WLR 619 except for material dealt with under the procedures set down in Davis Johnson & Rowe [1993] 1 WLR 613, by which any material which the prosecution do not wish to disclose is first placed before the trial court for a ruling as to disclosure.

4. 

Summary of the Commission’s Investigation

4.1. The Commission has exercised its powers under section 17 of the Criminal Appeal Act 1995 to obtain and examine documentary evidence from the Court Service, the Crown Prosecution Service, the Suffolk Constabulary, the Forensic Science Service, Her Majesty’s Prison Service and the Police Complaints Authority.

4.2. The Commission has given regard to its statutory powers and responsibilities.  The Commission has also considered such statute and common law as applies to the facts of Mr. Dowsett’s case.

4.3. Members of Commission staff visited the Suffolk Constabulary’s Major Incident Archive to examine retained material.

5.

Disclosure by the Commission

5.1. The information relied on by the Commission in its consideration of the case is either sufficiently set out in this Statement of Reasons or is contained in documents already available to Mr. Dowsett.  No other material has been obtained in the course of the review that would assist Mr. Dowsett in putting his case.  Accordingly no material has been disclosed.

6.

Material Considerations

6.1. The Commission’s powers to make a reference under the Criminal Appeal Act 1995 are set out in full in the Annex to this Statement of Reasons.

6.2. In this case the Commission may refer the conviction if the following conditions are met:

There is a real possibility that the conviction would be quashed if it were referred, and either

This real possibility arises from evidence or argument which was not put forward either at trial or in the appeal, or

There are exceptional circumstances which justify the making of a reference even though there is no new evidence or argument.

6.3. Press conference.  Nothing in Mr. Dowsett’s submission suggests that anything reported on television or in newspapers had a tendency to prejudice the trial of Mr. Dowsett or any of his co-defendants.  The reporting of pending proceedings in the media is strictly controlled by the Contempt of Court Act 1981.  The Commission has not been referred to any specific material said to have prejudiced Mr. Dowsett’s trial.  Consequently, the Commission can find no real possibility that this submission would lead the Court of Appeal to interfere with Mr. Dowsett’s conviction.

6.4. Change of trial venue.  Mr. Dowsett’s trial was before the Crown Court sitting at Norwich.  This is approximately 40 miles from Mildenhall and in a different county.  The matters submitted to the Commission by Mr. Dowsett were argued fully before the Crown Court on 21st December 1988 before Farquharson J.  That decision was not the subject of appeal.  From the Commission’s consideration of the Crown Court file, it can find nothing new in Mr. Dowsett’s argument upon which a reference to the Court of Appeal could now be founded.

6.5. Non-disclosure.  It is clear from argument before the Court of Appeal and the European Court that non-disclosure was at the heart of the way in which Mr. Dowsett’s defence team has argued his case through trial and afterwards.  This submission is, in the Commission’s view, superseded by the arguments made to the ECtHR and the Commission regarding the same topic.  This is dealt with in full below.

6.6. Police Complaints Authority Investigation into disclosure.  As with the submission concerning non-disclosure, the Commission’s view is that matters relating to disclosure have now been fully considered according to both European and UK domestic law.  This is not intended to be a criticism of Mr. Dowsett, as he drafted his application to the Commission well before the European proceedings.  The issue of disclosure is dealt with fully below.

6.7. Mr. Gray’s Statement to the Police.  In the Commission’s view, the central point of the trial, so far as Mr. Dowsett’s case was concerned, was the clash between his account of matters and that of Stephen Gray.  It is true to say that there was no corroborative evidence for the matters leading up to the murder.  That, too, is the case as far as Mr. Dowsett’s defence case was concerned.  Ultimately, this was a matter for the jury as arbiter of fact.

6.8. Mr. Gray’s meeting with Mr. Dowsett at Barton Mills on the morning of the murder.  The Commission believes that this issue was considered fully by the Court of Appeal, who found that the best that could be said about the potential evidence from the three workers at the picnic site was that it was negative.  The Commission does not believe that anything is raised in this submission that was not before the Court of Appeal.  Accordingly, the Commission does not believe that a reference to the Court of Appeal can be founded upon the submission.

6.9. Mr. Gray’s assertion that Mr. Runham did not know the Mildenhall area.  The Commission believes that the weight and veracity of Mr. Gray’s trial evidence was a matter for the jury.  There was indeed evidence that Mr. Runham first came to know Mr. Dowsett through his work in the area.  In any event, the Commission views Mr. Gray’s credibility on an issue such as this as being entirely collateral to the issues central to Mr. Dowsett’s trial.  There was never any dispute that Mr Gray and Mr Runham went together to Walkers office  -  who drove, and why, is not, in the Commission’s view, an issue of sufficient relevance to impact upon the safety of Mr. Dowsett’s conviction even if it could be established that Mr. Gray lied about who drove the car.

6.10. More likely reason for Mr. Runham remaining in the car was that he was a customer of the business.  In the Commission’s view, this submission relies entirely upon speculation as to why the killers divided their roles in the way that they did.  As already observed, there was no disagreement at trial that Messrs. Runham and Gray were responsible for killing Mr. Nugent.  Even if it were true that the motive for the exact division of roles between them was not that put forward by Mr. Gray at trial, it could not undermine the safety of Mr. Dowsett’s conviction.

6.11. Whether Mr. Nugent was expected to survive the robbery.  The Commission finds it difficult to understand Mr. Dowsett’s contention that it was “obvious that Mr. Nugent was expected to survive the robbery.”  Mr. Nugent sustained shotgun to the head at close range.  It is, in the Commission’s opinion, fanciful to suggest that Mr. Gray’s attack was not intended to be fatal.

6.12. Conflict between Mr. Gray’s account of the killing and the forensic evidence.  The Commission agrees in part with Mr. Dowsett’s submission.  Mr. Gray’s admission as to the shooting of Mr. Nugent was shown by forensic evidence to be a highly unlikely scenario.  The implication was that Mr. Gray was seeking to dissemble as to his role in the shooting by way of mitigation.  The judge made this point to the jury in the course of summing-up.  In these terms, the Commission does not agree that the matter was not given due weight by the learned judge when summing-up.  In fact, he gave a very strong exhortation to the jury to consider the truth of Mr. Gray’s account.

For example:  “Do you think Gray has told you the whole truth about that incident?  Is he really so panic-stricken?  Or is it that he does not want to admit that, having fired at a man at close quarters, a shot that anybody must have known was absolutely fatal, and Nugent going down, dead, and he did not want to tell us that he had fired the second shot across his face?”  It was open to the jury to conclude that Mr. Gray, through seeking to minimise the awfulness of what he had done by being less than frank about the manner of the shooting, was essentially a witness of truth with regard to the events before the killing.  By their verdict, the jury clearly preferred Mr. Gray’s account to Mr. Dowsett’s.  The Commission can find nothing in the present submission that might have caused the jury to come to a different conclusion.

6.13. Judge’s reference to Mr. Davis as a man of good character.  The Commission can find no reference in the summing-up to Mr. Davis’ character.  At 224G of the summing-up the learned judge refers to Mr. Payn as being of good character.  Reference in criminal proceedings to ‘good character’ tends to refer to a person having no previous criminal convictions.  The matters regarding Mr. Davis and wrongdoing within the context of the running of the business were aired at Mr. Dowsett’s appeal.  The Commission can find nothing new in this submission that could lead it to refer Mr. Dowsett’s case to the Court of Appeal.

6.14. Mr. Davis’ trial admission regarding fraudulent provision of a reference for a client.  Again, the matters referred to by Mr. Dowsett were all before the Court of Appeal.  The Commission can find nothing new in the matters referred to by Mr. Dowsett in this submission.

6.15. Mr. Davis’s vulnerability due to fraudulent dealings.  See paragraph 6-14 above.

6.16. Events on Christmas Eve 1987.  See paragraph 6-14 above.

6.17. Prevention of cross-examination of Mr. Davis as to motive.  See paragraph 6-14 above.

6.18. Mr. O’Dowd being in fear.  In the Commission’s view, material regarding Mr. O’Dowd’s credibility was before the Court of Appeal, who gave full consideration to the matter.  This applies equally to the further matters regarding Mr. O’Dowd raised below.

6.19. Mr. O’Dowd’s daughter using Walkers office.  See paragraph 6.18 above.

6.20. Mr. O’Dowd obtaining fraudulent mortgages for himself.  See paragraph 6.18 above.

6.21. Mr. O’Dowd being vulnerable to police pressure because of who he employed.  See paragraph 6.18 above.

6.22. Mr. O’Dowd lying at trial.  See paragraph 6.18 above.

6.23. Mr. Runham’s statement being used at trial.  Having studied both the trial witness list and transcript of the judge’s summing-up, the Commission has been unable to find any statement attributed to Mr. Runham that was used at trial.  The only references to Mr. Runham came from the accounts of other trial witnesses, most notably from the evidence of Messrs. Gray and Dowsett.

6.24. Evidence of Mr. Finch the traffic warden.  It seems to the Commission that Mr. Finch’s evidence added very little to the prosecution case.  It was not identification evidence as to who was in the car but evidence of the presence of that car from a reliable professional witness.  In any event, by their pleas to the offence of murder, Mr Gray and Mr Runham accepted that they had been in the area at the time of the murder.

6.25. Possible motives for murder.  Mr. Dowsett makes a number of submissions regarding possible motives for the murder of Christopher Nugent, as well as other points to counter suggestions made as to possible motive in the Crown’s case against him and his co-defendants.  The judge made the point to the jury in summing-up that motive, while a factor that they were entitled to consider, is never a conclusive matter in criminal trials.  As far as motive is concerned the case at trial was clear.  The prosecution was largely silent as to motive, beyond the suggestion that Mr. Dowsett was driven by the fact that he considered Mr. Nugent to be a business liability who had to be got out of the way, and that insurance policies could be claimed.  However, the fact that Mr. Dowsett may have gained financially from Mr. Nugent’s death was not central to the prosecution case; nor did the judge sum the matter up to the jury in such a way as to put a financial motive in the forefront of their minds.  Mr. Dowsett’s trial  defence was that, indeed, he wished Mr. Nugent to be away from work for a couple of months in order to put Walkers back in order.  To murder Mr. Nugent was, according to the defence, the unilateral act of Mr Gray and Mr Runham.  It seems to the Commission, therefore, that other motives for the killing and/or reasons why Mr. Dowsett may not have had any great motive, are of little or no great relevance.  The Commission, therefore, does not agree that any of the submissions made by Mr. Dowsett regarding motive raise any real possibility that the Court of Appeal would quash the conviction.

6.26. Legitimate reason for taking out insurance policy.  See paragraph 6.25 above.

6.27. Control of business by Mr. Dowsett following Mr. Nugent’s death.  See paragraph 6.25 above.

6.28. No prior knowledge that the Nugent estate would be prepared to sell their share in the properties.  See paragraph 6.25. above.

6.29. Prosecution claims regarding Mr. Nugent having found malpractice or dishonesty.  At trial, it was common ground that a great deal of dishonest activity had gone on at Walkers, involving a large number of people.  The Court of Appeal observed as much in terms of both Mr Dowsett and Mr Nugent.  For example:  “The appellant himself conceded that the business was riddled with dishonesty.” [12G] and “As the trial was conducted, Nugent’s dishonesty was perfectly plain to the jury.” [14B].  The Commission has examined carefully all the submissions made by Mr. Dowsett regarding the way that dishonesty in Walkers was dealt with at trial.  The Commission can find no new information in the matters raised by Mr. Dowsett that could lead to a reference of his case to the Court of Appeal.

6.30. DS Beach’s interviews with Messrs. Elworthy, Nevins and others.  See paragraph 6.29 above.

6.31. Police awareness of Mr. Nugent forging family allowance books.  See paragraph 6.29 above.

6.32. Police awareness of Mr. Nugent altering his wife’s birth certificate to make fraudulent loan applications for clients.  See paragraph 6.29 above.

6.33. Contents of the file of documents returned to the Nugent family on 09/02/88.  See paragraph 6.29 above.

6.34. Suffolk Police misled the trial court by knowingly presenting false motives.  The Commission considers this submission to be by way of a summary of the matters argued above rather than a submission in its own right.  As can be seen, none of the matters raised by Mr. Dowsett in his original application are ones where the Commission feels itself able to refer the conviction to the Court of Appeal.

ECHR MATTERS

6.35. The Commission made a thorough examination of the papers held by the Suffolk Constabulary’s Major Incident Archive where Document 580 was (and is) stored.  All sensitive material, which has never been disclosed, was examined.  Aside from Document 580, nothing seen by the Commission was thought to be either prima facie disclosable or to impact upon the safety of Mr. Dowsett’s conviction.

6.36. In the absence of any further undisclosed information that could have undermined the prosecution case or assisted in Mr. Dowsett’s defence, the Commission’s consideration below is confined to whether or not the non-disclosure of Document 580, along with the ECHR’s assessment of that non-disclosure, gives rise to a real possibility that the Court of Appeal would quash Mr. Dowsett’s conviction.

6.37. The relationship between concepts of Article 6 ‘fairness’ as against common law ‘safety’ have been considered on a number of occasions since the Human Rights Act 1998 came into force, giving direct statutory effect to the European Convention on Human Rights.

6.38. Judgments of the Court of Appeal have not been entirely consistent in this regard.  In Davis, Rowe & Johnson [2001] 1 Cr. App. R. 115, Mantell LJ put the matter thus:

“The following is not intended to be an exhaustive statement of the principles involved.  We simply extract the following. The Court is concerned with the safety of the conviction.  A conviction can never be safe if there is doubt about guilt.  However, the converse is not true.  A conviction may be unsafe even where there is no doubt about guilt but the trial process has been “vitiated by serious unfairness or significant legal misdirection” as in Smith (Patrick and Others) and in Weir.  Usually it will be sufficient for the court to apply the test in Stirland which, as adapted by Mr. Perry, might read:

“ Assuming the wrong decision on law or the irregularity had not occurred and the trial had been free from legal error, would the only reasonable and proper verdict have been one of guilty?”.

That being so there is no tension between section 2 (1)(a) of the Criminal Appeal Act 1968 as amended and section 3 (1) of the Human Rights Act 1998.”

6.39. In R  v  Togher, Doran and Parsons, Times, 21 November, 2000, the Lord Chief Justice reviewed a number of previous decisions as follows:

“If a defendant has not had a fair trial and as a result of that injustice has occurred, it would be extremely unsatisfactory if the powers of this Court were not wide enough to rectify that injustice.  If, contrary to our expectations, that has not previously been the position, then it seems to us that this is a defect in our procedures which is now capable of rectification under section 3 of the Human Rights Act 1998.

The 1998 Act emphasises the desirability of taking a broader rather than a narrower approaches to what constitutes an unsafe conviction.  In R  v  Davis, Rowe and Johnson,  this Court acknowledged that there could still be a distinction between its approach and the approach of the European Court of Human Rights.  However, in the later case of Francom (31 July 2000, unreported), this Court indicated, in a judgment which I gave on behalf of the Court, That we would expect, in the situation there being considered, that the approach of this Court applying the test of lack of safety would produce the same result as the approach of the E.C.H.R. applying the test of the lack of fairness.  We would suggest that, even if there was previously a different approach, that since the 1998 Act came into force, the circumstances in which there will be room for a different result before this Court and before the ECHR because of unfairness based on the respective tests we employ will be rare indeed.  Applying the broader approach identified by Rose LJ, we consider that if a defendant has been denied a fair trial it will almost be inevitable that the conviction will be regarded as unsafe.  For this reason we endorse the approach of Rose LJ in Mullen and prefer the broader approach to the narrower approach supported by Auld LJ.”

6.40. Since that time, however, the Common Law approach seems to have moved on considerably.  The position of the Court of Appeal now seems to be that cases will be considered on their own merits where it is suggested that Article 6 unfairness brings the safety of a conviction into question.

6.41. For example, in Cranwell [2001] EWCA Crim 1216, the Vice-President Rose LJ said that “[As] a number of recent decisions in this Court have made clear, the tests in relation to fair trial under Article 6, and safety of conviction, under section 2 of the Criminal Appeal Act 1968, as amended, are not the same….Although in very many cases a trial which is unfair will result in a conviction which is unsafe, this not always or necessarily the case.  There may be cases, for example, in which, though there has been unfairness, the evidence of the guilt of the defendant is so strong that there can be no doubt that the verdict is safe.  In the present case, as in all others in this Court, the crucial question is: was this verdict unsafe?”

6.42. Similarly, Williams [2001] EWCA Crim 932, Dyson LJ put the matter as follows: “Convention rights are to be applied in a sensible and practicable way.  There is nothing formalistic about them.  It would be regrettable if the Court felt constrained to hold that an insignificant legal error in a summing-up, which it was clear could not have had any effect on the fairness of the trial or the safety of the verdict, nevertheless rendered the verdict unsafe.  A legal misdirection or non-direction is not significant unless it is possible that, but for the error of law, the jury would have acquitted.  This is no more than a restatement of the Stirland test, adapted by this Court in Davis, to take account of Article 6 of the convention.  This test applies equally to errors of law as to procedural irregularities.”

The Stirland test, as adapted by Davis states that the Court of Appeal is concerned with the safety of a conviction.  While a conviction can never be safe where there is doubt about guilt, a serious unfairness or misdirection in the course of the trial can render a conviction unsafe.  While the Court must pay heed to any breach of the European Convention of Human Rights, it is the duty of the Court of Appeal to interpret the impact of any breach upon the safety of the conviction.

6.43. The test the Commission must apply when considering whether to refer a conviction to the Court of Appeal can be found in Section 13 of the Criminal Appeal Act 1995.  Put simply, for Mr. Dowsett’s case to be referred to the Court of Appeal, the Commission must first be satisfied that there is a real possibility that his conviction would not be upheld by the Court of Appeal were the reference to be made.

6.44. The Court of Appeal itself has, on several occasions, sought to clarify the Commission’s role in this regard.  See for example R  -v-  Criminal Cases Review Commission ex parte Pearson [1999] 3 All E.R. 498.  The Commission’s role is to determine whether a real possibility exists of the appellate court finding a conviction unsafe.  This is not a mechanical role, but one that involves judgment.  Inherent within the Commission’s role is the prediction of the Court of Appeal’s attitude towards a case.

6.45. The Commission has given careful thought to the proposition that the failure to disclose Document 580, as a breach of Article 6(1) makes, of necessity, Mr. Dowsett’s conviction unsafe.  Most of the information in the letter from Mr. Gray’s solicitor, Mrs. Bishop, is regarding arrangements as to where he was to be held on remand until such time as he was sentenced.  The Commission finds nothing remarkable as to these arrangements for the following reasons.

6.46. The nature of the Crown’s case was that the conspiracy to murder Christopher Nugent had involved a large number of people. It was known that Mr. Gray had made admissions and intended to give evidence against his co-defendants.  Because of the potential for disorder among defendants they were kept apart during the pre-trial period, being produced at a number of Magistrates Courts throughout Easy Anglia.  Similarly, they were held on remand in a variety of prisons.  Where serious premeditated crime is alleged involving a number of defendants these precautions are, in the Commission’s experience, common practice on the part of the Prison Service.

6.47. As regards the suggestions regarding ‘straight life’ and ‘early parole’ as they appear in Document 580, it is the view of the Commission that these terms add little or nothing to Mr. Dowsett’s case.  A mandatory sentence of life imprisonment for murder is the only sentence that can be imposed on conviction for murder.  The law knows no such concept as “straight” life.  As to ‘early parole’, this is the wrong terminology if it means to refer to the influencing of the Home Secretary’s fixture of the term to be served for a life prisoner.  Nevertheless, it certainly appears that Mr. Gray was expecting to receive special treatment of some sort.  The Commission considers that this is, however, understandable bearing in mind his agreement to give evidence for the prosecution in a case of this nature.

6.48. The Commission has also accessed and considered parole and probation reports from HM Prison Service relating to Stephen Gray’s imprisonment since he was first remanded into custody.  Despite the eleven-year tariff, which expired in 2000, Mr. Gray remains in custody at the time of writing.  The Commission has not discovered anything in Prison Service files that would have undermined Mr. Gray’s trial evidence, nor has it uncovered any material that Mr. Dowsett’s defence team could have used more effectively to cross-examine Mr. Gray.

6.49. The Commission does not find anything remarkable in the fact that Mr. Gray was given a degree of protection during the pre-trial period.  It was natural that this protection involved the advice and input of officers from the murder enquiry team.  In this sense, the Commission does not agree that the disclosure of Document 580 would have led to any argument or line of cross-examination of Mr. Gray that was not already open to Mr. Dowsett’s defence team.  The jury were well aware that Mr. Gray had already pleaded guilty to the murder and had given prosecution evidence of the most damning nature against Mr. Dowsett.

6.50. In conclusion, there, the Commission is of the opinion that the information revealed in Document 580, had it been disclosed to the defence, would have had no additional impact upon the course of Mr. Dowsett’s trial that could have led to the jury’s verdict being any different.

7.

Provisional Decision

7.1. On the information currently available the Commission is not minded to refer this conviction.  Mr. Dowsett has been offered the opportunity to make further representations in response by 8 January 2004.  This date was extended to 31 March 2004 by agreement with Mr Dowsett’s lawyers.

7.2                 Further representations were received from Mr Dowsett himself 

and also from Mr Masters, counsel who represented him before the European Court of Human Rights.  The specific representations, and Commission’s comment on them, are given below.  All references to paragraph numbers are, unless otherwise stated, to paragraphs in the Provisional Statement of Reasons.

A. Matters raised personally by Mr Dowsett in his letter of  14 April 2004

7.3                 Mr Dowsett raises a total of 25 matters regarding section 1 of 

the Provisional Statement of Reasons.  In the Commission’s view, most of these matters involve the suggestion that the Commission has portrayed the prosecution and defence cases inaccurately.  For example, at Paragraph 1.2, Mr Dowsett argues that the Commission portrays the prosecution case as being one of conspiracy when, in fact, all defendants were charged with murder.  In the Commission’s view, the fact that Mr Dowsett was charged with murder is made clear on the title page of the Provisional Statement of Reasons.  However, the nature of the prosecution case was that the defendants had conspired prior to Mr Nugent’s murder in order to arrange the killing.  Again, at Paragraph 1.6, the Commission describes the prosecution account of a meeting between Mr Gray and Mr Dowsett on licensed premises in Newmarket.  Mr Dowsett seeks to clarify the name of the premises as being the Rutland Hotel.  At paragraphs 1.18 and 1.19, the Commission set out the evidence of John Davis regarding a meeting with Mr Dowsett in the Limes public house in Newmarket on 7 December 1987.  Mr Dowsett makes the point that he always disputed the general content of that conversation.  The defence case is set out at Paragraphs 1.31 to 1.41.  In the view of the Commission, it is obvious that Mr Dowsett disputed virtually all of the prosecution case, making it clear that his only intention was for Mr Nugent to be beaten up and have his arm broken so that he was away from work long enough for the business to be reorganised.  The Commission has considered the matters raised by Mr Dowsett.  It does not believe that they impact, either individually or in combination, upon the Commission’s provisional decision.

7.4                 Similarly, Mr Dowsett makes a number of complaints about the 

Commission’s treatment of the previous appeal history of the case, as set out at Section 2 of the Provisional Statement of Reasons.  Much of this is in the form of commentary on the findings of the Court of Appeal.  The Commission recognises, explicitly at Paragraph 2.1 of the Provisional Statement of Reasons, that the history of Mr Dowsett’s appeal was exceptionally lengthy and complex.  It involved, of course, a period of over five years between Mr Dowsett’s conviction and the Court of Appeal’s judgment.  A further period of nine years followed between the Court of Appeal’s determination of the case and the finding of the European Court of Human Rights.  The intention of the Commission in setting out the appeal history is, in every case reviewed, to provide an outline of the relevant facts, especially those that impact upon submissions made to the Commission or matters considered in the review of the case.  Having reconsidered the matter, the Commission believes that Section 2 of the Provisional Statement of Reasons sets out the appeal history of Mr Dowsett’s case in a reasonable manner, and that the further representations made by Mr Dowsett do not impact upon the way in which the Commission arrived at its provisional decision.

7.5
Mr Dowsett makes 12 representations regarding Section 3 of the Provisional Statement of Reasons, which sets out the submissions made in support of Mr Dowsett’s application to the Commission.  Again, the Commission regards these as providing further commentary by Mr Dowsett on the nature of his application.  In many instances, for example Paragraphs 3.2.27 to 3.2.31, Mr Dowsett makes reference to the fact that material was withheld from the defence team at trial.  In the opinion of the Commission, these matters do not add to Mr Dowsett’s application in any way that affects the Commission’s provisional view of his case.

7.6
Mr Dowsett raises three matters regarding the description at section 4 of the Commission’s investigation of his conviction.  These points, mainly concerning disclosure of material by the Commission to Mr Dowsett and his legal team, that are repeated later in more detail.  The points made in relation to the matters dealt with in Paragraphs 6.3 and 6.4 are not new.

7.7
At Paragraph 6.6, Mr Dowsett makes further reference to the question of the Police Complaints Authority enquiry into disclosure.  In particular, he refers to the further disclosure in 1993 of 17 boxes of material, and the argument that the defence could have cross-examined Mr Gray with much greater severity if all relevant information had been available to them.  Having reconsidered this matter together with those raised in Paragraphs 6.7 and 6.8, the Commission remains of the view that all these issues were fully argued before the Court of Appeal.  There is no new information which could properly lead to the Commission referring Mr Dowsett’s case to the Court of Appeal.

7.8
At Paragraph 6.9, Mr Dowsett makes the point that his original contention was that Mr Gray claimed that he did not know the Mildenhall area, rather than (as it is put in the Provisional Statement of Reasons) Mr Gray claiming that Mr Runham did not know that area.  It is conceded, on a re-examination of Mr Dowsett’s original submissions, that this is what Mr Dowsett stated.  The Commission has reassessed this argument in the light of the suggestion that Mr Gray claimed falsely not to know the Mildenhall area.  There was indeed some evidence that Mr Gray knew the Mildenhall area.  Knowledge of any local area is of course a matter of degree.  It was not the case that Mr Gray came from Mildenhall, although as Mr Dowsett states, there was evidence before the court that he had been there on occasions prior to the day of Christopher Nugent’s murder.  However, the Commission sees this as a tangential matter as far as Mr Gray’s credibility is concerned.  All broadly relevant matters regarding Mr Gray’s knowledge of Mildenhall appear to have been before the jury.  Mr Dowsett argues that if Mr Gray had been exposed as having knowledge of Mildenhall, then the jury would have been led to the conclusion that Mr Runham drove the getaway car because he was known as a Walkers’ client and this in turn would have led them to the conclusion that the intention must have been to injure Mr Nugent rather than murder him, or else it would not have mattered whether or not it was Mr Runham or Mr Gray who carried out the attack.  The Commission sees this argument as being somewhat speculative.  It could be said equally that as Mr Runham was known in Walkers his identity would have been exposed whether the intention was to kill or break an arm.  In any event, the challenge to the credibility of Mr Gray went much wider than whether or not he was familiar with Mildenhall.  The central question for the jury to consider in Mr Dowsett’s case was whether Mr Gray’s account of an agreement to kill was believable, or whether the jury thought that Mr Dowsett’s account of an agreement only to injure might have been true.  The Commission find nothing in this argument to bring the safety of the conviction into question.  

7.9
Mr Dowsett, at Paragraph 6.10, develops further his argument as to the reasons why it was more likely that Mr Runham remained in the car due to the fact he was well known to Walkers.  However, the fact remains that the conflicting accounts of Mr Gray and Mr Dowsett were before the jury as to the agreement to either kill or injure Mr Nugent.  Mr Runham did not put an account before the jury but, by his plea of guilty to murder, acknowledged a role in the enterprise that was inconsistent with Mr Dowsett’s account and prima facie consistent with Mr Gray’s.  At Paragraph 6.12 the Commission stated that it was open to the jury to conclude that Mr Gray was a witness of truth, and the Commission remains of that opinion.  Theories regarding motive cannot alter this state of affairs.

7.10
Mr Dowsett has drawn the Commission’s attention to the summing-up at page 284F where the judge does indeed describe Mr Davis as “a man of undoubted good character”.  The Commission concedes that Mr Dowsett was quite correct in this regard and the Commission’s examination of the lengthy summing-up failed to elicit this reference to Mr Davis.  However, Mr Dowsett goes on to argue that in describing Mr Davis as a man of undoubted good character, it placed all of Mr Davis’s evidence as being in a category of full truth.  The Commission does not agree with this proposition.  In his summing-up, the judge was careful to set out the defence and prosecution cases.  Mr Dowsett also reiterates at this point his argument about the trial judge’s intervention in the cross-examination of Mr Davis.  This material was before the Court of Appeal and the Commission can find nothing new in the argument that could lead it to refer Mr Dowsett’s conviction on the basis suggested.

7.11
Mr Dowsett makes reference to Paragraph 6.18 and the question of Mr O’Dowd giving false evidence through fear.  The Provisional Statement of Reasons stated this issue was before the Court of Appeal.  Mr Dowsett states that Mr O’Dowd’s use of false references for his daughter and her partner was not before the jury.  Mr Dowsett states further that the jury were unaware of the question of Mr O’Dowd using labourers who were claiming unemployment benefit.  The Commission’s view is that the jury were aware of matters that made Mr O’Dowd a less than reliable witness.  The judge so described him at page 284G of the summing-up.  The matters referred to, even if they had been before the Court, were in the opinion of the Commission of such tangential relevance to the issues in the case as to have had no conceivable impact upon the outcome of the trial. 

7.12
Mr Dowsett contends that the transcript of Mr Runham’s police interviews should have been edited to remove any allegations regarding Mr Dowsett, since Mr Runham failed to give evidence.  This, states Mr Dowsett, rendered his defence team unable to challenge Mr Runham’s account.  It was open to Mr Dowsett’s defence team to apply for the offending part of the interviews to be excluded from evidence as far as possible it was thought that there was a sustainable argument that the prejudice to Mr Dowsett’s case outweighed their probative value.

7.13
As to Mr Dowsett’s contentions regarding the evidence of Mr Finch the traffic warden (Paragraph 6.24), the Commission’s view remains that his evidence added little to the prosecution case.  There may well have been discrepancies regarding the accounts of where Mr Gray and Mr Runham had parked on the day of the murder.  However, there were clear admissions from both men as to their involvement in Christopher Nugent’s death.  Equally, though Mr Dowsett now seeks to raise the possibility of others being involved with them, neither Mr Gray nor Mr Runham made any such suggestions.  Nor has any evidence before or since Mr Dowsett’s trial emerged regarding third party involvement.  The Commission does not find anything in these arguments that could lend itself to a reference of Mr Dowsett’s conviction.

7.14
Regarding Paragraph 6.25, Mr Dowsett makes further representations regarding motive.  The Commission is still of the opinion that motive in this case was nebulous beyond the fact that, common to all parties, there was agreement to there being bad feeling between Mr Dowsett and Mr Nugent regarding the latter’s lack of contribution to the business.  Mr Dowsett states that lack of full disclosure prior to trial hampered the defence’s ability to refute the claims made by the Crown.  Upon the Commission’s reading of the case, the question of motive was dealt with fairly at trial by a strong direction from the judge that evidence of motive is never a determinative issue in criminal trials.   

7.15
Mr Dowsett also raises matters regarding Paragraphs 6.35 to 6.50.  These are of a very similar nature to those made by Mr Masters and considered in detail below.

7.16
Mr Dowsett further provides a list of 15 documents or groups of documents to which he states reference has not been made in the Statement of Reasons.  In almost all cases it is stated that these are documents that have not been disclosed to Mr Dowsett and his legal team by the Commission and/or by investigative and prosecuting agencies at earlier stages of his case.  As stated in the Provisional Statement of Reasons, the Commission took care to examine, on site, all sensitive documents generated by the investigation.  In the opinion of the Commission, nothing further is disclosable under the principles laid down in Secretary of State for the Home Department, ex parte Hickey (No.2) [1995] 1 WLR 734.

7.17
A transcript is provided to the Commission of the statement issued by Suffolk Police on 23 December 1987.  A description of the gunman was given.  In making the point that the motive for Mr Nugent’s murder remained unclear, the statement explains that Fraud Squad officers had visited Walkers’ premises to check papers in an attempt to establish possible motives.  The statement stressed that no fraud was being investigated.  In Mr Dowsett’s submission, the police description of the gunman had changed somewhat by the time of trial.  He questions why and suggests that a damning description would not have been eroded by the passage of twelve months, nor be eroded by meeting, interviewing and cross-examining Mr Gray.  It is further submitted that the involvement of the Fraud Squad at an early stage corroborates the fact that the vast amount of paperwork withheld by the police was a deliberate and malicious act intended to deprive the defence of useful material.  Mr Dowsett questions why the press release was undisclosed for so long.  The fact that police had knowledge at that stage of the gunman’s car having almost certainly travelled to Barton Mills was not disclosed.  In any event, the car sightings did not corroborate Mr Gray’s account of travelling directly to Red Lodge.  In the view of the Commission this submission is virtually indistinguishable from matters raised earlier by Mr Dowsett concerning police press conferences and discrepancies regarding Mr Gray’s account of the route taken by himself and Mr Runham.  It is difficult to see how the transcript of a press conference can remain undisclosed in any legal sense.  The whole point of a press conference is to publicise the matters to which it refers.  It would doubtless have been available to Mr Dowsett’s defence team via a number of media sources.  The matters relating to discrepancies in Mr Gray’s account of his movements on the day of the murder have been considered in detail elsewhere in this Statement of Reasons and the Commission sees nothing new in the argument raised by Mr Dowsett in this regard.

7.18
Mr Dowsett refers to extracts from Mr Gray’s handwritten statement.  Mr Gray stated at page 24 that no firm plans were made by either Mr Gray or Mr Dowsett about the date and time of the murder during the meeting at the Rutland Hotel in Newmarket on 14 December 1987.  Later that day, Mr Gray states that he saw Janice Cole, who was very upset about her relationship with Mr Runham and was expecting trouble.  Mr Gray stated that he phoned the local police station to inform them that there might be trouble at Ms Cole’s home that evening.  Mr Gray gives his reasons for himself and Mr Runham taking separate cars, which was because Mr Runham’s Capri was distinctive and well known locally.  Mr Gray stated that he could not say that he knew when he left Cheshunt that he was going to be involved in killing Mr Nugent later that day.  Mr Dowsett argues that this an attempt by Mr Gray to place emphasis on the alleged meeting with Mr Dowsett at Barton Mills in order to connect Mr Dowsett with knowledge of the gun.  At trial, Mr Gray had said that all arrangements for the attack came from the Barton Mills meeting on 15 December 1987.  It follows from Mr Gray’s account that Mr Dowsett had no idea on 14 December 1987 that an attack was to be carried out the following day.  If that is so, then there would have been no reason for Mr Dowsett to have cancelled the computer trainer’s visit for 15 December 1987.  In Mr Dowsett’s submission, this provides overwhelming evidence that the meeting on 15 December 1987 did not take place.  In the view of the Commission, there are several stages of supposition inherent in Mr Dowsett’s argument.  The facts as set out by him were, in any event, all before the trial court, where the central issue for the jury was the relative credibility of Mr Dowsett as set against that of Mr Gray.  Nothing new, in the view of the Commission, emerges from the further representations on this point.

7.19
Mr Dowsett raises the question of further undisclosed police memoranda.  As already stated, the Commission’s view is that no further disclosure by the Commission is due according to Hickey principles.

7.20
Mr Dowsett raises a number of further matters connected to human rights law.  Again, these matters are dealt with fully both below and in terms of the earlier submissions and the Commission’s view of them.

7.21
Finally, Mr Dowsett makes reference to the decision of the Court of Appeal in Hickey.  As Mr Dowsett rightly points out, the Court criticised the disclosure regime operated at that time by the Home Secretary, who was responsible for reviewing potential miscarriages of justice prior to the establishment of the Commission March 1997.  Mr Dowsett makes reference to the “guiding principle” laid down by Simon Brown LJ that “…sufficient disclosure should be given to enable the petitioner [applicant] to present his best case.  That can only be done if he adequately appreciates the nature and extent of the evidence elicited by the Secretary of State’s inquiries.”  The Commission has always set great store in the principles set down in Hickey.  Those were the principles applied when considering all undisclosed documents in the Commission’s review of Mr Dowsett’s conviction.  Any document that either impinges on the Commission’s decision in a case or which enables an applicant to make fresh or better submissions regarding his or her case must and will be disclosed.  However, in this case the Commission has seen no document not seen already by Mr Dowsett and his legal team that falls into either category.  Therefore, the Commission cannot find any ground upon which Mr Dowsett’s case could be referred to the Court of Appeal based upon the arguments raised by him regarding Hickey principles.

B – Matters raised by Mr Masters by letter dated 13 April 2004

7.22
Mr Masters provided the Commission with eighteen pages of further submissions regarding the linked issues of disclosure and the decision of the ECHR as to Document 580.

7.23
The basis of Mr Masters’ argument is that the evidence of Mr Gray was pivotal to the prosecution case against Mr Dowsett.  Mr Gray was called as a witness at the last minute, having given a statement to the police shortly before the start of the trial.  The jury had to take a view of the relative credibility of Mr Gray and Mr Dowsett in order to reach a verdict.  Mr Masters makes the point that the jury clearly rejected Mr Gray’s account in some respects, for example the involvement of Mr Lewis, who they acquitted.  The jury were engaged in lengthy deliberations, convicting Mr Dowsett only after seven hours’ retirement during which time they asked detailed questions of the judge regarding intent.  Against that background, states Mr Masters, any evidence tending to undermine Mr Gray’s account of why he was giving evidence would have been most important to the defence.  Document 580 provided just such evidence, since it implied that Mr Gray’s intention to be a prosecution witness was determined many months before trial.  This was contrary to the impression given to the Court that Mr Gray had a late change of heart in becoming a witness for the Crown. 

7.24
Mr Masters draws an analogy between the present situation regarding Document 580 and the way that the witness Davis was dealt with at trial.  It emerged at trial that there had been clandestine meetings between Mr Davis and the police.  The judge intervened during cross-examination as he thought the matter was irrelevant.  Since trial, undisclosed documents have emerged implicating Mr Davis in the Walkers’ mortgage frauds, together with police action reports suggesting that Mr Davis seemed to have an intimate degree of knowledge about the police case.  It is therefore argued that Document 580, if disclosed, might have had a knock on effect from the cross-examination of Mr Gray to the way that Mr Davis and Mr O’Dowd were treated by the defence.  A pattern of clandestine police meetings would have emerged and the trial judge would have been persuaded that the way that the police had handled these witnesses was relevant to the issues in the trial.

7.25
Mr Masters makes the point that material non-disclosure was an important issue in the first appeal.  The Court of Appeal also found a number of other irregularities including two misdirections.  The Court nevertheless came to the view that the conviction was safe.  Clearly there was material that the Court did not see, including Document 580, the statements by the three senior police officers made for the ECtHR proceedings and the confirmation from Mr Runham that the police offered him the same arrangement as that given to Mr Gray (although Mr Runham never gave evidence for the prosecution).

7.26
It is further submitted that the ECtHR found that not only was Document 580 undisclosed, but that many other documents also remained undisclosed, some on the basis that PII was asserted.  In addition to the statements of the senior officers and Mr Runham, the ECtHR saw a letter from Mr Patrick O’Connor, leading counsel for Mr Dowsett at appeal.  Mr O’Connor’s view was that Document 580 was relevant as it showed that eight months before trial Mr Gray was, through his solicitor, making a series of requests to the police for his own benefit.  It was clearly part of a series of ongoing correspondence that should be disclosed.  Additionally, Document 580 could be said to contradict the police statements put before the ECtHR that gave the impression that Mr Gray was simply ‘clearing his plate’ by telling the truth about the murder, when in fact he was acting out of self-interest and making demands of the state.

7.27
Mr Masters argues that, at a minimum, Document 580 shows that Mr Gray and his family were in receipt of benefits in kind.  This, just as in the case of any reward, should have been disclosed to the defence.  Further, the history of non-disclosure also indicates a potential cover-up on the part of the police.  Had disclosure been made, the defence would have ‘followed the trail’ and sought further disclosure of the arrangements made for Mr Gray.  The jury would have been invited to weigh Mr Gray’s credibility against his motives for giving evidence.

7.28
Complaint is made that the Commission has not addressed the questions posed above.  The only way the matter can be addresses properly is by lawyers acting for Mr Dowsett to consider the matter afresh before the Court of Appeal where the disclosure regime brought into being by Rowe & Davis v UK [2000] Crim LR 584 can be applied in the manner that it was not at Mr Dowsett’s trial.

7.29
Issue is taken by Mr Masters with several specific findings by the Commission:  that the Commission’s examination of sensitive material was sufficient to identify that nothing other than Document 580 was disclosable; that the Commission was right to find nothing remarkable in the arrangements for Mr Gray as set out in Document 580; that the Commission was right to conclude (provisionally) that there was no real possibility of Mr Dowsett’s conviction being quashed were it to be referred on the basis of the information before the Commission.

7.30
Particularly, so far as non-disclosure is concerned, Mr Masters submits that the Commission cannot and should not substitute itself for the Court of Appeal in the scrutiny of non-disclosed material.  The Rowe & Davis procedure was not followed in Mr Dowsett’s case.  As already argued, the only proper way for the matter to be dealt with is by reference to the Court of Appeal so that disclosure is determined properly by the Court.  Linked to this, Mr Masters argues that the question remains as to whether the Commission has seen all documents.  It is suggested that the Commission cannot be certain that that is the case.  More generally, it is argued that Document 580 is clearly part of a longer correspondence and that the other parts of this correspondence are disclosable and that if there is no such correspondence, then that in itself is significant.

7.31
As to the manner in which the Commission investigated Mr Dowsett’s case, it is suggested that the procedure that the Commission took in the referral that led the Court of Appeal’s decision in Davis, Johnson and Rowe should have been followed in Mr Dowsett’s case.  In that case, the Commission interviewed all relevant lawyers and investigators at least once with regard to disclosure.  If the Commission is not prepared to do that then the case should be referred to the Court to allow the requisite enquiries to be carried out.  Similarly, the question arises as to why Mr Runham has not been interviewed by the Commission regarding his allegation that he was offered inducements to give evidence.

7.32
It is further argued that there is fresh evidence that has not been before either the jury or the Court of Appeal.  In addition to Document 580, the police statements to the ECtHR and the file not regarding Runham all fit into this category.  It is suggested that the Commission should have applied the test set down by the House of Lords in Pendleton [2001] 1  WLR 72. The Commission has merely concentrated on Document 580 to the exclusion of other material that has come to light. 

7.33
Mr Masters refers further to the Commission’s attitude towards the nature of the arrangements between Mr Gray and the police as being unremarkable.  It is submitted that this conclusion misses the point, failing to take into account the fact that both Mr Gray and the prosecution denied that any such arrangements existed.  At trial, at appeal and before the ECtHR, the prosecution were consistent in arguing that no arrangements were made and no special treatment to Mr Gray was offered or given.  In that respect the jury and the Court of Appeal were misled, as Document 580 reveals an ongoing relationship between Mr Gray and the police as well as promises relating to sentence and parole.  Similarly, it is argued that Document 580 exposes serious inaccuracies in the police account.  Superintendent Green took Mr Gray’s witness statement between 6 and 12 January 1989.  It is inconceivable in those circumstances that he would not have known about arrangements made between Mr Gray, his solicitor and Superintendent Green’s second-in-command, Detective Chief Inspector Baldry.  Neither is there and satisfactory explanation for how the Senior Investigating Officer and the third in command say that they never saw Document 580.  Further it is submitted that the Commission should focus on why Document 580 was not disclosed to the Court of Appeal.

7.34
In respect of the failure to disclose the ongoing relationship between Mr Gray and the police, further analogy  is drawn with the case of Davis, Johnson & Rowe where the Court of Appeal commented adversely on the failure by a prosecution witness and informant to disclose before the jury the fact that he had discussed matters with the police well before he was arrested.  The Court described the matter as amounting to “no less than a conspiracy to give perjured evidence.  That is something that [the Prosecution team] would not have countenanced at any cost.”

7.35
Mr Masters sets out the relevant test for receiving fresh  evidence in terms of Pendleton, referring the Commission to other cases including the Administrative Court’s decision in R (oao Farnell) v CCRC [2003] EWHC 835 Admin and McNamee (17/12?98, CA).

Commission’s Response to Mr Masters’ Submissions

7.36
The Commission shares Mr Masters’ view that the evidence of Mr Gray was pivotal to the case against Mr Dowsett.  It is true that his police statement was taken late in the day.  However, the broad nature of what he had to say was known to Mr Dowsett’s defence team from a very early stage on account of what Mr Gray told police when he was interviewed.  Copies of the interview transcripts would have been disclosed well before trial.  In the course of those interviews, Mr Gray eventually admitted that he was the killer.  He said that he had received about £3000 for the job.  It was in interview that he first gave his account of himself and Mr Runham meeting Mr Dowsett in the car park at Mildenhall before going to the picnic site.  Therefore, it was not the case that Mr Gray’s first recorded statement about the killing was made to police in the statement of January 1989.  Although that statement proved to be exculpatory, self-serving and only partially truthful, there was no doubt that the prosecution had admissible evidence of Mr Gray’s confession and were well aware of his allegation that Mr Dowsett was behind the enterprise  -  and that this was disclosed to the defence well before trial.

7.37
As above, the Commission concedes with regard to Mr Davis that an indication as to his good character was given, and that the Commission failed to locate this in the summing-up.  The Commission also agrees that if a pattern emerged in the course of a trial of undisclosed police dealings with Crown witnesses, the defence could reasonably expect to have been given leave to cross-examine all concerned regarding those matters.  That is similar ground to the point in Davis, Johnson & Rowe mentioned later in Mr Masters’ submissions.  The question is whether Document 580 could have, either alone or in combination with other matters, lent itself to such a suggestion.  The Commission can see nothing in the present argument to lead it to change its view that the information in Document 580 revealed little or nothing of use to the defence in addition to what they knew already.

7.38
The omission is aware of the views of Mr O’Connor QC.  Of course, due weight must be given to the opinion of leading counsel as to evidence that was not disclosed to him when it clearly should have been.  However, the argument is almost identical to that already considered by the Commission with regard to the content of Document 580.  The Commission is still of the opinion that the material contained therein is not of sufficient importance to have afforded the defence any significant additional opportunity to attack Mr Gray’s evidence. 

7.39
The position is similar regarding the argument that Document 580 undermines the police account that Mr Gray was simply telling the truth, when in fact he was making demands in return for giving evidence.  Mr Gray admitted the killing to the police after his arrest; the arrangements made were for the safety of Mr Gray and his family, and did not amount to ‘inducements’ or ‘rewards’.  Mr Gray had placed himself at great risk by making disclosure about the murder.  This was evidenced by the additional information that he gave in his interview and witness statement to the police, as well as by his decision to give evidence against his co-defendants.  In those circumstance, the Commission does not find it surprising that arrangements were put in place for the isolation of Mr Gray and the protection of his family.

7.40
The assertion that Mr Gray was in receipt of benefits in kind returns to the earlier argument regarding the nature of the requests made by Mr Gray via his solicitor, the reality of how the police seem to have treated them, and the way in which requests could realistically be dealt with bearing in mind the unusual nature of them e.g. ‘straight life’.  As pointed out by the Commission previously, in a case where murder is admitted there is no such thing as ‘straight life’ as referred to by Mr Gray’s solicitor.  A conviction for the offence of murder brings with it a mandatory life sentence.  The use of the phrase is puzzling, but the stark fact that a mandatory sentence attaches to murder makes conjecture as what was meant by Mr Gray’s solicitor a somewhat futile exercise.  Nevertheless, the Commission wrote to Mrs Bishop and subsequently discussed the matter of Document 580 during a telephone conversation on 11 October 2004.  She could not recall what she had meant by her use of the phrase ‘straight term of life imprisonment’ and could not recall any discussion with Mr Gray about offers or inducements being made by DCI Baldry or any other police officer.

7.41
Regarding the arrangements for isolating Mr Gray from his co-defendants and providing protection for his family, the Commission has already given an opinion as to those matters being unremarkable given the nature of the case and Mr Gray’s potential evidence.  As far as sentence and parole are concerned, these seem to the Commission to be matters ultimately out of the hands of the police.  The judge would be well aware of the importance of Mr Gray’s evidence in relation to the case against Mr Dowsett.  In all the circumstances, to describe as ‘benefits in kind’ a hope for a judge’s lenient recommendation as to tariff and a relatively short period in custody before release on licence appears to the Commission to overstate the position.  Such issues would depend more upon Mr Gray’s behaviour as a prisoner than upon what he said in evidence.  Indeed, as it turns out, Mr Gray remained in custody several years after the expiry of his recommended tariff, as mentioned above.

7.42
As to the argument regarding the ability of the defence to ‘follow the trial’ from the disclosure of Document 580, the Commission must state that its examination of the investigation and prosecution materials reveals nothing by way of a trail that could have been followed.  The Commission has not found any further correspondence relevant to the document nor has any other evidence been discovered that would have undermined the prosecution case, assisted the defence with its own case or provided any further line of defence.  The Commission is aware of copies of three statements provided by Mr Dowsett’s representatives during the course of the review.  These three statements, from Chief Superintendent Green, DCI Baldry and Detective Superintendent Abrahams, all address the contents of Document 580.  All three officers state that, to the best of their recollection and knowledge, Mr Gray was not offered any inducements to give the evidence that he did.  This position was maintained by retired DCI Baldry and retired Detective Superintendent Abrahams during a meeting with the Commission on 10 December 2004.

7.43
Mr Masters argues that contentious matters of disclosure can only be resolved by way of reference to the Court of Appeal where they can be subjected to procedures not in place at the time of Mr Dowsett’s trial.  Of course it is the case that a body of case law on this topic, informed by human rights legislation, has built up since Mr Dowsett’s trial.  However, the ultimate difficulty with that argument is that it would reduce the role of the Commission in the review of potential miscarriages of justice to something far less than Parliament intended in terms of the Commission’s powers under the Criminal Appeal Act 1995.  A very similar argument was presented to the Court of Appeal in the case of Coles & Bradley (15 April 1999, CA, No: 9602273/Y3-9602275/Y3).  It was argued, in connection with the Commission’s powers under section 15 of the 1995 Act, that for the Commission to express an opinion regarding the veracity of a witness it had interviewed was to usurp the function of the Court.  The Court, whilst not being prepared on the facts of that case to give judgment upon the exact nature of the relationship between the Court and the Commission, rejected this approach.  The Court found that the Commission’s role was far wider than merely one of recording facts and reporting them to the Court.  To fulfil its statutory function, there will be occasion in nearly every case that comes before the Commission when it must exercise a predictive judgment as to the likely attitude of the Court of Appeal on the strength of a case.  The point was further underlined in the Judicial Review case of R v CCRC ex parte Pearson [1999] 3 A11ER 498, where the Administrative Court set the parameters for the Commission’s competence as a decision-making body.

7.44
The point is made that the Commission cannot be confident that it has seen all the documents, or even all the relevant documents, in Mr Dowsett’s case.  This question arises in many reviews of convictions undertaken by the Commission.  Mr Dowsett was convicted many years before the Commission came into existence.  Ultimately, it is hardly ever possible for the Commission to guarantee that it has viewed every single document in existence that is relevant to a case.  To an extent, when exercising its powers under section 17 of the 1995 Act, the Commission is reliant upon the integrity and efficiency of public bodies and their document retention policies.  Moreover, the staff and members of the Commission must also be aware of the possibility that documentary evidence may lead to the existence of other documents in the manner of ‘following the trail’, as Mr Masters puts it.  In Mr Dowsett’s case, however, the Commission did not discover any such avenues of possibility.

7.45
Regarding the decision not to interview various persons concerning disclosure matters, no two cases reviewed by the Commission are alike.  What the Commission finds to be an appropriate method of conducting a review in one case may not be the best approach in another, even when the issues involved share certain similarities.  In the present case, the issue of disclosure had a full airing before the Court of Appeal.  Certain further matters, dealt with presently, have emerged since then.  Much was said about them before the ECtHR and that information has been available to the Commission.  Had further concerns about disclosure occurred, the Commission may have been in a position where it would have had to consider speaking to those involved with disclosure, notwithstanding the lapse of time since the trial and appeal.  As matters stand, the Commission has not uncovered anything new in terms of disclosure, and the need for interviews of those involved has not arisen.

7.46
As to the suggestion that Mr Runham and Mr Gray should be interviewed, the Commission can find no real possibility that interviewing either of these participants in the offence, particularly so long after the event, would provide any useful information in the present context.  The Commission bears in mind in this context the decision of the Court of Appeal in Ditch (1969) 53 Cr App R 627, which sets out the Court’s sceptical starting point when asked to receive new evidence from co-defendants.  The Commission has considered a witness statement of Mr Runham dated 20 June 2005, submitted to the Commission on 20 July 2005.  In the view of the Commission, Mr Runham’s accounts of conversations with police officers whilst on remand at HMP Lincoln and after being sentenced at Norwich Crown Court, do not indicate  that he was offered inducements or rewards to give evidence against Mr Dowsett, merely that he was being correctly informed regarding how giving evidence against Mr Dowsett might affect the length of sentence and tariff he himself was likely to receive.  The Commission has been provided with no material which tends to indicate that either Mr Runham or Mr Gray is prepared to provide any new information that would have a bearing on the safety of Mr Dowsett’s conviction.

7.47
The test for the receipt of fresh evidence by the Court of Appeal is that laid down by the House of Lords in Pendleton.  The Commission’s test for referral to an appellate court is slightly different, and in many ways wider, in that the Commission must be of the view that there is a real possibility regarding the safety of a conviction, verdict, finding or sentence.  The Commission’s test for referral is therefore very much linked to the Court of Appeal’s test for safety.  The ‘real possibility’ test was examined closely by the Administrative Court in ex parte Pearson.  The Court found that the Commission’s duty to assess the merits of a case, and its discretion as to whether or not to refer, were both broad. The role of the Commission is inherently a predictive one regarding the likely attitude of the appellate courts.  The Administrative Court can and will intervene if the Commission applies its powers wrongly or misdirects itself on the facts of a case.  The example of Farnell, referred to by Mr Masters, is such a case.  The Commission treats its responsibility with the utmost seriousness and in the present case has reached its conclusions only after long and careful consideration.

7.48
In Mr Dowsett’s case, it is clear that Document 580 was not disclosed and that it was relevant to the proceedings.  Most seriously, the Court of Appeal, when focussing on matters of disclosure, was not informed of the existence of Document 580.  In the view of the Commission, the most important element of Mr Dowsett’s trial was the battle for credibility between himself and Mr Gray.  The ECtHR has itself pronounced that the material non-disclosure was a breach of Mr Dowsett’s rights, a factor that has been weighed heavily by the Commission.  It is against that background that the Commission must decide as to whether there is a real possibility.  As Mr Masters states, the test set down by the House of Lords in Pendleton is a clear test that removed much of the ambiguity in the common law that precede it.  In the words of Lord Bingham in Pendleton (at page 83G):

“…it will usually be wise for the Court of Appeal, in a case of any difficulty, to test their own provisional view by asking whether the evidence, if given at the trial, might reasonably have affected the decision of the trial jury to convict.  If it might, the conviction must be thought to be unsafe.”

7.49
Applying the test to its referral powers, the Commission can only conclude that Document 580 was a letter showing that Mr Gray was being held in isolation from his co-defendants, that the police were facilitating visits for his wife and that he was hopeful of relatively favourable treatment (compared, at least, to his co-defendants) in terms of his life sentence.  In the view of the Commission, this new information, taken in any combination with any other frailties in the prosecution case, is not sufficient to the lead the Commission to believe that there is a real possibility that any properly directed jury might reasonably have reached a different decision in Mr Dowsett’s case.

8.

Decision

8.1
The Commission has decided not to make a reference and this statement sets out the Commission’s reasons in accordance with section 14(6) of the Act.  This decision has been made by a committee of three Commissioners and is signed by one of the committee on behalf of the Commission.



Signed: M. J. ALLEN             

Date: 25 July 2005

Annex

Summary of Referral Powers of the Commission

Under Sections 9 to 12 of the Criminal Appeal Act 1995, where a person has been convicted on indictment or by a magistrates’ court in England and Wales or Northern Ireland, the Commission may at any time refer the resulting conviction, verdict, finding or sentence to the Court of Appeal, Crown Court or County Court as appropriate.

By Section 13 of the Act, a reference shall not be made unless the Commission consider that there is a real possibility that the conviction, verdict, finding or sentence would not be upheld were the reference to be made.

By the same Section, this consideration must be reached because of argument, evidence or, in the case of a sentence, argument on a point of law or information, not raised in the proceedings which led to the conviction or on any appeal or application for leave to appeal.

A reference shall not be made unless an appeal; has been determined or an application for leave to appeal has been refused.

In exceptional circumstances, the Commission may refer a case where there has been no previous appeal or application for leave to appeal.

In exceptional circumstances, the Commission may also refer a conviction, verdict or finding (but not a sentence) in the absence of any argument or evidence not previously raised.

