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Madam,



Application No. 39482/98: Dowsett v UK

I write in answer to your letter of the 14th June.

I must first of all apologize for the timing of this response.  The first communication to me was by letter dated 16th August, which I only received upon my return from holiday last week.  It was therefore quite impossible for me to reply earlier, especially about a case in which I last acted over eight years ago.

I did not act for Mr Dowsett at his trial, but conducted his appeal hearing on 28. and 29.3.94.  From my records, I had been instructed and started preparation for the appeal in about February, 1993.

According to the best of my recollection and on all the records that I have seen, I can confirm that Document 580 cannot have been disclosed to me by the Crown, before the appeal.  I note that as late as 23.3.94, only 5 days before the appeal hearing, the CPS prosecutor was confirming in writing to Mr Dowsett that this was being withheld.  This must have been their fully considered and final position.  The CPS had been acting on counsel’s advice for many months by then, on exactly this subject.  I note also that over the five years between conviction in March, 1989, and the appeal, there had been voluminous correspondence upon disclosure with the Crown.  The CPS had had every opportunity to consider their position, quite apart from their legal duty to do so.

The Government suggest that Document 580 “might have been disclosed... shortly before the appeal hearing..”.  It seems highly unlikely that the Crown would have changed their decision about disclosure, in the five days after 23.3.94.  They do not identify any record of such actual disclosure.  If there is a police cover sheet to the document, as the Government alleges in its letter dated 25.7.02, this makes it even less likely that there was some informal late disclosure between counsel.

I can also confirm that had Document 580 been disclosed, then I would have sought to rely upon same, by way of ‘fresh evidence’ before the Court.  There is no trace of this having happened, because it was not disclosed.  It should be noted that Grounds 3 and 4 of the Grounds of Appeal complains of non-disclosure by the Crown of the provenance of Gray’s evidence, and Doc 580 would have fallen into this category. (Grounds 6 and 7 make parallel complaints about material relevant to the evidence of Davis and O’Dowd).  The relevance of this document is readily apparent.  Through his solicitor, and 8 months before making his prosecution witness statement, Mr Gray, the main prosecution witness is making three requests of the police for benefits for himself.  This is stated to be in the course of ‘our several discussions’: and there is plainly a sequence of ongoing correspondence.  Disclosure of the police replies to this correspondence would of course have to follow. The whole question of why it then took 8 months before Gray made his witness statement is then opened up, together with what further negotiations took place.

I would add that Doc 580 would even have the effect of contradicting the evidence placed now before the E.Ct.H.R by the UK Government.  The Government relies upon the undated statement of Ch Sup Green, sent on 27.6.01.  He asserts that “To the best of my recollection, Gray’s motives were that he was simply attempting to ‘clear his plate’ by telling the whole truth about the circumstances of the case, whilst at the same time ensuring that Dowsett and others faced their share of the responsibility for the crime”.  In fact he was acting out of self interest and pursuing detailed demands of the State.

The Court asks two questions.  Firstly could application have been made to challenge the Crown’s approach.  As the Court has noted, no reason was given for withholding Doc. 580.  It did not fall within any claim for ‘public interest immunity’ or privilege.  Under those latter categories, there was a recognised procedure for the Court to ‘inspect’ the material and make a ruling.  By contrast, under the authority of R. v. Keane, where the Crown simply asserted that the documents were irrelevant, they were enjoined not to place them before the Court.  The Appellant has little or no information about the content of the individual documents being withheld, in order to persuade the Court that the Crown are wrong.  In practice, the Court was minded normally to accept the assurances of Crown counsel, that they have carefully considered the matter and reached their conclusion.  The Court of Appeal was not willing to spend time checking through bundles of papers in private on a simple assertion that the Crown may be wrong in their judgement.

Anyway, the State, in full knowledge of the contents and relevance of the documents, and with every opportunity for assessment over several years, cannot place the onus upon the Defence, with all its disadvantages, to obtain an order from the Court, to oblige the Crown to fulfil its duties.  In fact, Grounds of Appeal 3 – 8 challenge the Crown’s approach to the duty of disclosure on a wide ranging basis.

Secondly, was the Crown asked by the Appellant to disclose Doc 580, and could an order have been sought from the Court?  Mr Dowsett’s letter of 19.3.94 to the CPS, asks specifically for this document.  An order could in theory have been sought from the Court.  However, since there was nothing to distinguish this from the other withheld documents at the time, the Appellant faced the same general difficulty as explained in the above paragraph.

I hope this letter assists the Court to a just conclusion in this case.

Yours Sincerely,

PATRICK O’CONNOR QC
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