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THE HEARI NG COMVENCED AS FOLLOAS ON TUESDAY, 4TH
NOVEMBER 2003

MR. O CARROLL: In relation to the matter

that the jury has just been
sworn, ny Lord, M. Samon made a point in relation
to the jury panel being vetted by the D rector of
Public Prosecutions. Your Lordship did not nake any
Ruling in that having regard to the position as to
the swearing of the jury. | just want to put on
record, ny Lord, with the agreenent of the concern
that M. Sammon has nentioned on behalf of his client
and I would ask your Lordship to nake some Ruling and
t he Defence be nmade aware whether in fact the DPP
has, in fact, vetted the jury panel in this
particul ar case and, if so, why we have not been told
about it and why we have not been given the
information that they generated for the purpose of
vetting the jury and ny solicitor will be taking
steps to ascertain what the position is, independent
of the case.
MR. O HANLON: M/ Lord, on behalf of the

t hi rd- named Def endant, |
woul d also like to be associated with that. In ny
subm ssion, the Defence are entitled to cone to the
Court with a parity of arms, as such, in relation to
the Prosecution and in particular in relation to jury
selection, and in that regard, as | understand it, ny

solicitor received the nanes and occupations, as your
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Lordship indicated of the jury today, | would be
concerned if it becane apparent that the Prosecution
had received the nanmes and was in a position to
exam ne the jurors nore fully than that information
wi t hout the sane conditions and availability being
made available to the Defence. | would object to
proceeding with this trial if that has occurred.
If that has occurred, | think the trial should be
stopped at this stage and that both Prosecution and
Defence are entitled to conme to Court in relation to
jury selection on equal terns.
MR JUSTI CE CARNEY: Anybody el se?
MR. EDWARDS: | would like to be
associated with those
applications, ny Lord. Wuld your Lordship hear ne on

another matter after you have dealt with that?

MR JUSTI CE CARNEY: Yes.
MR. SAMMON: Further, in relation to
that, | think it is now

i ncunbent upon M. Vaughan-Buckl ey, who is | eading
counsel for the Director of Public Prosecutions, to
tell your Lordship precisely what criteria are being
enpl oyed by and on behal f of the Prosecution in
relation to the jury vetting. It is undoubtedly
going on and it is not enough to sit silent now in
the face of what has occurred.
MR, JUSTI CE CARNEY: Al 1

know. . . (1 NTERJECTI ON) .
MR, SAMMON: | am not asking your
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Lordship for your
Lordshi p s know edge. | am asking for M.
Vaughan- Buckl ey to assist your Lordship by informng
your Lordship of his know edge or whoever is behind
this process.
MR.  VAUGHAN- BUCKLEY: | don't have any
know edge of what goes on,
ny Lord. No doubt it appears that the Gardai did vet
the jury panel. | would like to get instructions on
the matter, ny Lord. | amsure you are perfectly
entitled to vet the jury panel.
MR JUSTI CE CARNEY: You can |l ook into the
situation overnight. Al |
am aware of is that the Prosecution exhausted their
chal l enges as of right. Having done that, they
sought to challenge a witness on a ground which
didn't seemto neet the cause and that chall enge was
disallowed and that s all there is to it, as far as |
am awar e.
MR, SAMMON: No, ny Lord, it is nore
than that. In the process
there was revealed to be sone formof criterion or
criteria being enployed by the Director of Public
Prosecutions of the police agency in tandemor in
association with the Director of Public Prosecutions
which is not appropriate or, if it is appropriate,
then let us be told about it.
MR. JUSTI CE CARNEY: M . Vaughan- Buckl ey has no

instructions at the nonent.
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MR, SAMMON: He has undertaken to get
them | understand, ny

Lord.

MR.  VAUGHAN- BUCKLEY: | will get instructions but
| would submit the Gardé

are perfectly entitled to vet the jury panel to be

sure that nobody serves on a jury who is disqualified

or who has convi cti ons.

MR. JUSTI CE CARNEY: Very wel | .

MR. EDWARDS: Wbul d your Lordship hear ne
briefly on one matter, ny

Lord.

MR. JUSTI CE CARNEY: Yes, very well.

MR. EDWARDS: It is inrelation to your

Lordshi p indication that

the trial is to be held in doverhill.

| have not seen the venue and therefore | amnot in a
position until | see the venue to nmake an application
at this tine that the trial will be held el sewhere
However, | am anecdotally aware that it is in very
close proximty, indeed within the conpound of
Cloverhill Prison,and that causes nme great concern.
So | sinply wish to ask your Lordship to deem ne not
to have acqui esced in anything today in termof the
trial going ahead at Cloverhill and to reserve ny
right to make an application to your Lordship for the
trial to be held el sewhere if, having seen the place,

| consider it appropriate in reliance of Article 6. 1.
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O the European Convention of Human Rights and in
reliance of the Constitutional guarantee of a fair
trial and due process.
MR. JUSTI CE CARNEY: Very good, M.

Edwards, you wi |l have
to make the application in Coverhill because that is

where | will be tonorrow.

MR. EDWARDS: May it please your
Lor dshi p.
MR, O CARROLL: May | join in that

application that M.
Edwar ds has just made, ny Lord.
MR JUSTI CE CARNEY: Yes, very good.
MR. O HANLON: | would like to be
joined in that
appl i cati on. | would also formally |like to put on
record, ny Lord, your Lordship expressed concerned
about the estinmate of time that was made in relation
to this trial in Linerick when it was initially
rai sed and your Lordship expressed a concern that it
m ght have been done to deliberately make it
difficult to hold the trial there. | would like to
put on record that the Defendant, certainly the one
| represent, made no represention to the Court as to
the length of the trial and were at all tinmes happy
and prepared for the trial to proceed in Linerick and
in fact it should be reflected on the record that
they consented to proceeding in Linerick with the

smal | er nunber of jurors. | would just be concerned
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with your Lordship that that would not have been on
the record having regard to your Lordship's concern
about the potential for deliberately in the
circunstances nmaking it difficult for the trial to
proceed in Linerick.
MR. JUSTI CE CARNEY: Very good. Now, you don't
want nme to take the
substantial application you propose to nake until the
jury have departed?
MR, SAMMON: It would seemthe jurors
are taking |onger and there
will also apparently be a visit by the Court services
inrelation to the logistical situation.
MR. JUSTI CE CARNEY: Yes.
MR, SAMMON: It is very brief, ny Lord.
| hark back, ny Lord, to
t he application nade | ast
week in relation to the publicity that has surrounded

this trial, and | wsh to revisit that, ny Lord.

| don't know if your Lordship has had the opportunity
of acquainting your Lordship's self with today's
editorial in The Irish Tinmes but that raises, having

read sanme, for ny client very grave concerns.

Your Lordship is clearly aware of the situation that
arose in relation to the trial of a certain M. Keane
where the Director of Public Prosecution to enter a

Nol I e Prosequi yesterday. Your Lordship was the



Trial Judge in that case.

M/ concern on behalf of M. Stanners in the
editorial, and with no apologies to Sir Anthony
OReilly I say, in the leading Irish broad sheet,

there is set forth the foll ow ng:
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"A chall enge for Crimnal Justice.

The col | apse of the trial of Liam Keane for
murder com ng hard on the heels of the nove
fromLinmerick to Dublin of another nurder tria
where the victimwas a nenber of the Keane
fam |y because of difficulties in swearing in a
jury undermnes the credibility of our crim nal
Jjustice system

Wil e these events took place in a context
where successful trials have been
prosecuted in Linerick, gncludln% in the
Central Crim nal Court which has been sitting
there since July, the_ inpression has been
created that there exists in the city a culture
t hat appears to be able to avoid justice.

Ri ght thinking people who see this in their
conmunities as Pettlnﬂ away with it and this
devel opnent wi || further damage respect and
belief in the crimnal justice systemif
allowed to go unchecked. Rights conme with
responsibilities.

As the Mnister for Justice enbarks on an

exam nation of the adequacy of |egislature
provi sion, resourced allocation, and

adm nistrative practice to see what,

if any changes are required, and this is to be
wel coned, he nust consider redramnn% t he

bal ance of rights and presunptions between
accused and society.

There will inevitably be calls for nore Gardai,
for nore use of the Special Crimnal Court, and
for other drastic nmeasures but there are no
quick fix solutions for the problens reveal ed
by these Linerick cases anY_nDre_than there are
to the recent spate of killings in Dublin for
which few arrests few arrests have been nade.

The central problemin yesterdarfs case was
|

that the witnesses were not willing to stand
over statements they nade to the Gardai. This

8
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turn of events seened to cone as a surprise to
t he Prosecution and questions nust be asked
about what contact was nmaintained with these

wi tnesses by Gardai after they gave their
original statenents. Calls for the case to be
heard in the Special Cimnal Court are

m sgui ded as there is no reason to believe that
the wi tnesses woul d have been any nore wlling
to give evidence there. The central problemin
t he previous case was the difficulty 1n getting
a jury with unprecedented nunbers or potential
jurors offering reasons for being unable to
commi t .

It is difficult to avoid the conclusion that an
at nosphere of intimdation prevails when such
cases are invol ved.

In a Denobcracy no-one can be forced to give
evidence in a crimnal trial. Instead the
crimnal justice s sten1deﬁends_on t he goodw | |
of citizens who willingly help in bringing

w ong-doers to justice and in participating
juries. Al necessary support and protection
nmust be given to wtnesses wno feel under any
kind of threat, but there is a nore fundanental
issue at stake. A relatively small group of
peopl e defy society haV|ng no entitlenment to
any of its laws or rules but still insisting on
their rights. For the nbost part society
appears to be content even powerless to adapt
to themin any neaningful way until there is a
crisis like yesterday. Accounting for crine
and the causes for crinme is the responsibility
of the Mnister for Justice."

Your Lordship has taken a viewin relation to the
previous application nmade as to the |evel of
publicity affecting the possibility of a fair trial,
your Lordship has effectively taken the view that
jurors are robust and will respond to appropriate

judicial direction.

In ny respectful subm ssion, what has occurred now
since that application was made to your Lordship has

conpounded the situation. There has now been nmade a
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direct link, as | say, in an editorial in the premer
broad sheet, a publication of the State, between a
coll apsed trial yesterday and this particular trial
and also this statenent, which | find particularly
worrying, "It is difficult to avoid the conclusions
that an atnosphere of intimdation prevails if such

cases are involved."

We have had, ny Lord, already in this Courtroom today
a gentl eman, who was apparently willing to serve on a
jury, stand up and announce to the world that he was
shaking |ike a | eave, which seened to cause sone sort
of infectious reaction in a fellow juror who al so

pronounced sone difficulties.

In ny respectful submssion, it is not safe for this
trial to proceed under this sort of atnosphere and
under these pressures. Justice delayed is justice
deni ed but justice in excessive haste can lead to
injustice also, ny Lord, and, in ny respectful

subm ssion, this trial ought to be adjourned until

such tinme as quieter and calmer waters mght prevail.

| amintending, ny Lord, to hand into your Lordship

the editorial and if that m ght be granted exhibit

status, M. O Hanlon can use it but first of all if

the Registrar mght mark the same (Sane handed).

MR. O HANLON: M/ Lord, | also ask to be
joined wth that

10
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application but, as | understand it, on the front
page of that paper, there is a further report of the
menber of the Dail referring to the jury in Linerick.
MR JUSTI CE CARNEY: You may take it that | have
read all the coverage in
this norning's Irish Times. | also watched the
guestions and answers programme |ast mght in which
M. Bowran referred to us as being "the Crcuit
Court".
MR. O HANLON: Yes, ny Lord. | would be
concerned not only about
the affect it had given but, furthernore, the extent
of the publicity has left the Defence in the
situation where there are certain presunptions
contained in all of the reporting and reference to
this which the Defence are shoul dered with which they
ought not to have been shouldered with in relation to
the idea of nenbers of a gang or part of a gang which
is presuned in the manner in which these issues have
been reported, and it |eaves the Defence in an unfair
position having regard to the nature of the publicity
and, notwi thstanding the ability of the jury to use
their best endeavours to arrive at a verdict in
accordance with the oath they have taken, they do so
in circunstances where, in ny submssion, it is
difficult to contenplate them not having been
affected in sonme way and the Defence not having been
left with the burden which they ought not to have

been shoul dered with. |In that regard, | would say

11
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that the presunptions which ought to rule in favour
of the Defence have been undermned and that the fair
procedures which they are entitled to and the
fairness of the trial has been underm ned and that
the matter ought to be put back and sone tine ought
to be permtted between the publicity which this
trial has garnered and the hearing of the trial.
MR. EDWARDS: | would ask to be
associ ated with Friends’
applications and to adopt their argunents.
MR, O CARROLL: A simlar position
appertains, ny Lord, where
M. Dundon is concerned.
MR N X |, equally, ny Lord, on
behal f of M. Costello. |
think the pertinent phrase for nme is the phrase
gquoted by M. Sammon "calnmer waters will prevail”
because, to say the least, this trial has been
granted, if it is going to take place, a nedia frenzy

and it will be known as "the Linerick case".

MR. JUSTI CE CARNEY: Yes, M.
Vaughan- Buckl ey?
MR.  VAUGHAN- BUCKLEY: | would repeat what | said

on the last occasion, ny
Lord. | would submt that the circunstances have not
changed. To adjourn this trial, your Lordship would
have to hold that there was a real or serious risk
that the accused would not get a fair trial which

could not be avoided by appropriate rulings and

12
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directions fromyour Lordship, and the onus is on the
accused to satisfy your Lordship of that fact, ny
Lord, and your Rulings and Directions would not
ensure they would be given a fair trial, ny Lord.
| submt that the circunstances have not changed and
that the jury will be told specifically by your
Lordship that they decide the case on the evidence
and not the newspaper reports.
MR, SAMMON: | am concerned about M.
Vaughan- Buckl ey proffering
that as being appropriate criterion for judgnment by
your Lordship. In ny respectful subm ssion, real or
serious risk is not the appropriate standard and that
the appropriate standard in consequence of the
decision of the Court of Crimnal Appeal in N chol as
Tobin, the judgnent of that Court delivered by
Fennelly J, the citation is fairly recent, ny Lord,

it escapes ne in terns of ny recollection at the

nonent .
MR. EDWARDS: 2002, 3 Irish Reports.
MR, SAMMON: 2002, 3 Irish Reports,
t hank you, M. Edwards. It
is an objective standard, 1in ny respectful

subm ssion, and a person |ooking at the situation
prevailing in objective terns, asking thenselves the
question: "lIs a fair trial untramelled by any of
these untoward matters going to take place? |Is there
any risk of that in objective terns?" That is the

appropriate criterion. It is not necessary for your

13
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Lordship to be satisfied that there is a real risk
MR.  VAUGHAN- BUCKLEY: What | would summarise is
what the Suprene Court said
in Dv DPP and Z v DPP.
MR. O HANLON: | apol ogise, | don't
intend to reply to a reply,
but the standard that has been proffered by the
Director appears to be the standard which is required
in order for your Lordship to consider granting a
prohibition of the trial. M application and, as
| understand it, ny Friend' s application is not for a
prohi bition. The application is that because of the
ci rcunstances which prevail at the nonent, your
Lordshi p ought to consider adjourning the matter and
allowng the matter to proceed at a |ater date. It
is not the sane standard as for prohibition, in ny
subm ssion, and that is not the appropriate standard
to be consi dered.
MR. JUSTI CE CARNEY: Very good. | heard
argunent on this matter

sone days ago and gave a Ruling.

In the first instance, | expressed ny confidence in
the ability of a jury to give a fair trial and | also
gave ny reasons for that. Secondly, in the course of
the argunent it was accepted that there was a public
interest in these accused being put on their trial
and | indicated that, so far as | was concer ned,

there was a public interest in their being put on

14
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their trial expeditiously and | maintain that view

and direct that the matter proceed for trial at 11

o'clock in Coverhill Courthouse tonorrow norning.

Have the jury selected their foreman yet?

THE REG STRAR: Yes, ny Lord.

MR. JUSTI CE CARNEY: That being so, then M ss
McLoughlin can see themin

relation to arrangenents for transportation to

Cloverhill and M. Kelly as well.

MR. EDWARDS: Woul d your Lordship direct
a transcript of today's

pr oceedi ngs?

MR. JUSTI CE CARNEY: Yes | will direct a
transcript of today's

proceedi ngs because | have directed a transcript of

the last one, but if you nove on to apply for a daily

transcript at the trial, you may take it that that

will be refused, M. Edwards.

MR. EDWARDS: May it please your
Lor dshi p.

MR. JUSTI CE CARNEY: You may have this one but
that is the end of it.

MR. O CARROLL: In so far as the trial is

concerned, woul d your
Lordshi p consider making a transcript available to
the main Prosecution w tness around whomthe trial is
going to turn, nanely Onen Tracey?
MR, JUSTI CE CARNEY: No M. O Carrol

unl ess there is any

15
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particular reason for it. The traditional |aw has
been that a transcript is only made up for the
pur pose of an appeal to the Court of Crimnal Appeal.
Ms. Justice Denham has ruled that transcripts nust
be nmade available on a retrial but matters have not
advanced beyond that and there is no entitlenent to a
transcript as a trial proceeds. There is of course
an institution known as junior counsel whose function
it is to take a note.
MR. O CARROLL: Your Lordship is aware
that cases being tried in
the Special Crimnal Court, for some reason
transcripts are nade avail able, ny Lord.
MR. JUSTI CE CARNEY: The Special Crimnal Court
can order their business as
t hey choose but | amfollowng the traditional |aw
and procedure pertaining to this Court, M.
O Carroll
MR. O CARROLL: As your Lordship pleases,
that is just the point
| make in relation to the Special Crimnal Court, ny
Lord. 1In so far as this trial is concerned, your
Lordship is asking: Wy should there be a variation
fromthe normal rule where your Lordship does not
give transcripts? So far as | am concerned, ny
client M. Dundon is innocent and the accusations
bei ng nmade against himby M. Tracey falls because
his evidence his evidence will be given at the

begi nning of the trial and then other matters will be

16
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canvassed in front of the jury. | think it would be
i mportant that we have a full transcript of the
evi dence and the cross-exam nation so that we will be
in a position to bring that evidence to bear in so
far as the jury's consideration is concerned, ny
Lord. That is the reason | would be asking your
Lordship for a limted transcript in this particular
case. .
MR JUSTI CE CARNEY: | can't preclude you naking
any application in the
course of the trial, M. OCarroll, but at this point
in time no situation has arisen which would persuade
me to depart fromthe norm |If there is a reason for
it, you may apply but in the neantine you have a
junior and it is the function of the junior to be the
not et aker .
MR. O CARROLL: | understand that, ny Lord,
but I do not think the
note-taking ability of any person who would be good
in short hand woul d be adequate for the purpose of
this particular trial, and if the Court is not
prepared to nake a copy of the transcript avail able
of M. Tracey s evidence, even in cross-exam nation,
it may be necessary for nme, as a | eader in the case,
to direct that a stenographer be nade avail able for
the Defence to take a transcript and that would seem
to me to be a duplication and an unnecessary
duplication and, as | say, it is a narrow

application. | amnot asking for a transcript of all

17
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the trial, ny Lord. That can be part and parcel of

the normal route and I amquite happy with that.

MR. JUSTI CE CARNEY: You can reapply whenever
you consider it appropriate

to do so, M. OCarroll.

MR, O CARROLL: Thank you ny Lord.

THE COURT ADJOURNED UNTI L 11: 00 AV ON WEDNESDAY, 5TH
NOVEMBER 2003

18
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