THE COURT OF CRIMINAL APPEAL

Record No. 17/04

THE PEOPLE AT THE SUIT OF THE 

DIRECTOR OF PUBLIC PROSECUTION

AND

DESMOND DUNDON

ADVICE ON APPEAL AS AGAINST CONVICTION

AND SETTLED GROUNDS OF APPEAL

i. In this matter I am instructed to advise on an appeal as against conviction alone and consider the previous advice and grounds and revise as necessary.   This document represents my consideration of the papers and acts as both the advice and the revised grounds.

ii. Neither my junior nor I were trial counsel in this case and if there is any factual error contained on the face of this advice known ton those engaged in the trial I invite correction.   The material I have been provided with is as follows:

a. A transcript of the proceedings

b. The book of evidence

c. Unused material

d. Previous counsels advice and grounds of appeal

e. Newspaper cuttings

f. Preliminary advice as drafted by Studio Legale Internazionale

g. Conferences with instructing solicitors and the applicant

iii. Having considered the material I do advise that there are good grounds of appeal as against conviction and I set them out below.

iv. This applicant and his co-defendants stood trial before Mr Justice Carney and a jury, at the Central Criminal Court, sitting at Cloverhill, Dublin.  Dundon, together with his co-defendants, was found guilty of all counts by a jury on the 20th December 2003.   

v. The indictment charged all defendants with the murder of Kieran Keane on the 29th January 2003, the attempted murder of Owen Treacy again on the 29th January 2003 and two counts of false imprisonment on the same victims.

vi. Dundon was sentenced to life imprisonment for murder and attempted murder and seven and fifteen years for the false imprisonments.   The learned trial judge refused leave to appeal.

THE PROSECUTION CASE

vii. The salient facts as I understand them to be have been set out in the advice as drafted by counsel for McCarthy and I simply reproduce it here (using the same numbered paragraphs) for convenience with a number of additions peculiar to Dundons case set out in the next full paragraph:-

12. On the evening of the 29th January 2003, Kieran Keane and his younger nephew Owen Treacy traveled a short distance from the home of Kieran Keane to an address, 5 Fair Green, the undisputed home of this applicant’s mother.

13. The journey began at approximately 6.50 pm.

14. Kieran Keane was driving a Passat motor car; Owen Treacy described the car as “hot” indicating the police would stop the car on sight. Indeed within minutes of leaving two police officers saw the car, attempted to follow it, but lost it. This could explain the odd route taken by Mr Keane to travel to 5 Fair Green.

15. The Passat was carefully parked, to avoid the risk of a passing police car spotting it and the two occupants walked a short distance to 5 Fair Green. 

16. Just outside the property they met Mr X as he was initially described, later revealed as Mr Galvin, who is still at large.  .Mr Galvin was reversing a silver Micra car onto the driveway of 5 Fair Green.

17. Inside the property, Messer’s Keane and Treacy were confronted by this appellant known as “Noddy” carrying a handgun. Mr Dessie Dundon was also present in the property, he had a mobile telephone and asked that the “Collopy’s” be telephoned and asked to come into the street, the request was often made and always refused.

18. Dessie Dundon using a role of masking tape secured their hands behind their backs; hoods were placed over their heads, in relation to Owen Treacy the hood was made of a fabric which had lots of holes, so he could see through it.

19. A short time after arriving at 5 Fair Green, two men wearing balaclavas appeared from the kitchen.

20. Owen Treacy recognised one of the men as “Frog Eye” Stanners.

21. The false imprisonment at 5 fair green lasted about an hour.

22. Thereafter Messer’s Keane and Treacy were placed into the boot space of the Micra car, previously parked on the drive by Mr Galvin, still bound and hooded.

23. This appellant drove the car with Mr Galvin in the passenger seat.

24. The car was driven to 79 Roundwood, the undisputed address of Mr Galvin’s mother, and parked inside the garage adjoining the property.

25. Mr Dundon, who had obviously arrived separately, assisted Mr McCarthy in taking both Mr Keane and Mr Treacy to the upstairs of the property, Mr McCarthy still had the firearm at this stage.

26. Repeated requests were made to call the “Collopy’s” all of which were refused.

27. At some stage the hoods were removed.

28. Shortly after a Hiace van arrived and parked on the drive, the registration number was 96 D 6040. It contained Mr Stanners, Mr James McCarthy and Mr Costello.

29. After a short time Mr Keane and Mr Treacy were placed in the rear of the Hiace van, and driven away. Mr Stanners was the driver, assisted by Mr James McCarthy and Mr Costello, who had now taken possession of the handgun.

30. Mr Anthony McCarthy and Mr Dessie Dundon did not travel in the Hiace van.

31. The drive took about 25 minutes, before stopping in a quiet country lane.

32. Mr Keane was taken from the rear of the van and shot once in the head by Mr. Stanners.

33. Mr Treacy was stabbed by both Mr Stanners and Mr Costello, some 14 times and left for dead at the scene.

34. The police were called at approximately 9.30pm, Mr Treacy, having waited for the Hiace van to leave, raised the alarm at a nearby house.

35. On arrival of the emergency services, Mr Keane was pronounced dead at the scene; Mr Treacy was taken to a nearby hospital.

36. Later that evening, Police stopped a Volvo car leaving Limerick en-route to Dublin. The car contained three men Mr Anthony McCarthy, Mr Dessie Dundon and Mr Galvin. All gave false names to the police. Later it was discovered all three men traveled to England.

37. On the 28th March 2005 in Kilkenny, Mr Anthony McCarthy and Mr Dessie Dundon were arrested; again false names were given to the police, supported, in the case of Mr Anthony McCarthy, by a medical card. Mr McCarthy had dyed his hair.

38. When interviewed Mr McCarthy confirmed he knew both Mr Keane and Mr Treacy, and confirmed that both had indeed visited him at 5 fair green on the evening of the 29th January, the principal reason for the meeting was a request that Mr McCarthy buy back some horses that had gone missing. Mr McCarthy denied any suggestion of false imprisonment or possession of a firearm, and disputed the entirety of Mr Treacy’s account as told to him by the investigating officers.

39. Mr McCarthy indicated that at the conclusion of the meeting Mr Keane and Mr Treacy asked to borrow the Micra car from Mr Galvin, as the Passatt was wanted by the Police, Mr Galvin consented. Mr McCarthy denied that he drove the Micra to 79 Roundwood, raising an alibi for this part of the evening, indicating that he and Mr Dundon walked to a local petrol station and met a Mr Fitzgerald, who was driving a large white van, and, who gave them a lift from the petrol station forecourt.

40. Mr McCarthy urged the Police to obtain the CCTV video recording to prove the point and establish that Mr Treacy was lying.

41. The police were in possession of the CCTV recording, and on viewing the recording traced via the white van one Mr Fitzgerald, who confirmed everything said in interview by Mr McCarthy. I shall deal with this development below.

viii. The additional important facts so far as Dundon is concerned are:-

a. The highly disputed meeting earlier in the day between Dundon and Keane.

b. The complete alibi to the false imprisonment charges that the applicant  advanced that at the time Owen Tracy said he was falsely imprisoned by McCarthy and Dundon the applicant was further down Fair Green talking to his brother Kenny Dundon.

ix. The background to this killing was said to be the Keane/Ryan feud although the prosecution did not seek to advance any specific motive before the jury the defence did cross-examine on some aspects but limited to the fact that two members of the Ryan family had been recently murdered and a further two Ryan brothers had been kidnapped and reported as missing at the time of the instant case.

x. It is useful at this juncture to point out the relationship between the parties.  See appendix 1

GROUNDS OF APPEAL

xi. I advise that there are the following grounds of appeal:-

a. Adverse Publicity.

b. Failure to Adjourn on Non-appearance of a Witness

c. Failure to Discharge Juror who Worked for the Garda

d. Conduct of Trial

ADVERSE PUBLICITY

xii. That the Learned Trial Judge erred in law in refusing to exercise his discretion in favour of the defence to adjourn the trial to allow the adverse publicity to subside, in refusing to exercise control over the media by the making of appropriate orders and enforcing them and in refusing from time to time to discharge the jury on the grounds of adverse/prejudicial media coverage

xiii. Materials to be relied on at the hearing of this application will be provided in advance hopefully as an agreed bundle from which all parties can work.

xiv. It will be appreciated that the submission is in three parts ie that the trial should have been delayed to a time when the media attention will have subsided, but if that failed orders should have been made to curb/restrict the media’s reporting and in the absence of those orders or the breach of them then the trial should have been stopped to allow sufficient time to pass so as to minimize the impact of the media attention.   

xv. No one suggested during the trial that the media frenzy could lead to an application to stay the indictment on the grounds that no fair trial could be achieved all that was sought was a delay.   That remains the submission. To that end I adopt the ground as set out by my predecessor.

xvi. It is submitted that there is a real danger that the adverse media publicity, both before and during the trial, unconsciously or otherwise influenced the jury and prevented the applicant from obtaining a fair trial.  The applicant submits that his trial should have been postponed to allow for the “fade factor” to properly operate and that the Learned Trial Judge erred in law in refusing the application for a postponement of the trial on the ground that the applicant’s right to a fair trial yielded to the public interest in having the applicant tried expeditiously.

xvii. The question of adverse media publicity was considered by the courts in:

a. D v DPP [1994] 2 IR 465 (Supreme Court);

b. Z v DPP [1994] 2 IR 476 (Supreme Court) and 

c. DPP v Nevin [2003] 3 IR 321 (Court of Criminal Appeal)

d. R V Taylor & Taylor 98 Cr.App.R 361 

e. Montgomery & Coulter v. H.M. Advocate [2003] 1 A.C. 641.  

f. X. v. Austria (1963) 11 C.D. 31 

g. X. v. U.K. (1978) App. No. 7542/76, 2 Digest 688. 

xviii. The following principles may be derived from these decisions:

a. Adverse publicity is a proper basis to apply for a delay, change of venue or in extremis a stay of prosecution.

b. For a stay the test was whether the risk of prejudice was so grave that whatever measures were adopted, the trial process could not reasonably be expected to remove it; but if that test was satisfied, there was no question of a balancing exercise.   It follows that the court must consider the alternatives before considering a stay.

c. A person who seeks an order prohibiting his trial on the grounds that circumstances have occurred which would render it unfair must established (on a balance of probabilities) that there is a real risk that he could not obtain a fair trial which cannot be avoided by appropriate rulings and directions by the trial judge.

d. A trial judge’s orders and rulings limiting the press/media coverage and the directions he gives to a jury about the adverse media coverage are the principal tools available to a court to ensure a fair trial and the failure to exercise them effectively, or at all, is itself open to challenge.

e. The applicant’s right to a fair trial and fair procedures is one of the most fundamental rights afforded to persons and on a hierarchy of constitutional rights it is a superior right to that of the community’s to prosecute.  If there is a real risk that the accused would not receive a fair trial then there would be no question of the accused’s right to a fair trial being balanced detrimentally against the community’s right to have alleged crimes prosecuted.

f. On appeal, in considering whether the trial judge incorrectly exercised his discretion, the Court has to consider whether there was any risk that the applicant did, in fact, have an unfair trial. Moreover it can be the cumulative effect of adverse publicity with other factors that can lead to the conclusion that the trial as a whole was unfair.

g. But where the adverse publicity was "unremitting, extensive, sensational, inaccurate and misleading" or there had been a "virulent press campaign against the accused" it is capable of violating the right to a fair trial;

xix. The prejudicial effect of the adverse media publicity was repeatedly brought to the attention of the Learned Trial Judge both before and during the applicant’s trial.   

xx. At the pre-trial stage, after the learned Trial Judge had heard bail and other applications, counsel for James McCarthy asked the trial judge to give directions to the press regarding their coverage of the trial; the learned Trial Judge ruled “I am not going to tell them what to do; they will have to take their own counsel”. (Pre-Trial Day 1, Page 88).  

xxi. It is submitted that to simply refuse to take action in a case that was arousing nationwide publicity amounted to an abrogation of his responsibility to ensure a fair trial.   Had the court stamped it’s authority on the media at this early stage everyone could have felt confident that the media could fairly report facts of great public interest and the applicants could have the confidence that the trial judges primary concern was the fairness of their trial.   Instead the media were being effectively given carte blanch.

xxii. Before the trial started in Dublin, counsel applied for an adjournment of the hearing of the trial because of the prejudicial/adverse media publicity so as to allow time to pass and reduce the effect of that publicity. (Pre-Trial Day 6, Page 3).  The learned Trial Judge ruled that “The Supreme Court has confidence in juries and has frequently referred to them as ‘robust’” (Pre-Trial Day 6, Page 14) and continued “there is an enormous public interest in this case being tried with expedition and accordingly the trial will proceed on the date fixed.” (Pre-Trial Day 6, Page 16). 

xxiii. When the jury was sworn, counsel renewed his application arising out of an editorial in The Irish Times (Pre-Trial Day 7, Page 7):-

“In my respectful submission, it is not safe for this trial to proceed under this sort of atmosphere and under these pressures. Justice delayed is justice denied but justice in excessive haste can lead to injustice also, my Lord, and, in my respectful submission, this trial ought to be adjourned until such time as quieter and calmer waters might prevail”. (Pre-Trial Day 7, Page 10) 

xxiv. The Learned Trial refused the application stating:- 

“I heard argument on this matter some days ago and gave a ruling. In the first instance, I expressed confidence in the ability of a jury to give a fair trial and I also gave my reasons for that.  Secondly, in the course of argument it was accepted that there was a public interest in these accused being put on their trial and I indicated that, so far as I was concerned, there was a public interest in their being put on their trial expeditiously and I maintain that view” (Pre-Trial Day 7, Page 14)  

xxv. It is respectfully submitted that the learned trial judge erred in that he placed the community’s right to have the trial dealt with expeditiously above that of the individual’s to have a fair trial by placing too great an emphasis on the timing of the trial.

xxvi. On the 1st day of the trial, the Learned Trial Judge directed the jury to “put out of your minds anything you read in the newspapers in relation to this case, anything you hear on television or on the radio”. (Day 1, Page 40)  

xxvii. On the 2nd day of the trial, counsel for accused made renewed applications to discharge the jury and adjourn the trial on grounds of prejudicial publicity arising out of pieces in the Independent, the Irish Times, the Daily Star and the Evening Herald and a book “Crime Lords” by Mr. Williams. (Day 2, Page 40) Counsel submitted that the jury should be discharged and the case adjourned.  It is to be observed rightly at no time was any application made to stay the prosecution.

xxviii. The Learned Trial Judge acknowledged that two newspapers were “in direct violation of at least two judgments of Hardiman J in the Court of Criminal Appeal” (Day 2, Page 60) and continued:-

“I have said on a number of occasions that I find an overwhelming public interest in this case being tried expeditiously. Rights constantly have to be balanced against one other and there is a balancing to be done between the public interest of this trial being tried expeditiously and the accused being subjected to what they are subjected to in the Daily Star and publications of the kind and, apparently, even having their rights violated by broad sheets.” (Day 2, Pages 59, 60.) 

The Learned Trial Judge ruled that he would give the jury a “fresh” and stronger warning” and he did so. (Day 2, Page 62).

xxix. It is further submitted that the learned trial Judge has here fallen into error in seeking to balance the applicant’s right to a fair trial with the community’s right to an expeditious trial.   Once he had found that the applicant was having his rights violated (even in the broad sheets) he ought to have discharged the jury allowing time to pass and make orders limiting the future reporting of the case.   He did not do that, what he did was to find that there was an “overwhelming public interest in the case being tried expeditiously” rather than an overwhelming public interest in the trial being fair.   To give the jury a fresh and stronger warning was it is submitted a wholly inadequate response.   

xxx. Moreover the learned trial judge still made no orders limiting the reporting of the case and surrounding material.

xxxi. On the 4th day of the trial, counsel made an application to discharge the jury on the grounds of the prejudicial media publicity surrounding the trial. (Day 4, Page 4)  The trial judge refused the application but gave the jury a third warning in relation to the publicity. He directed the jury:-

“You do not go outside the evidence, you do not speculate, you do not have regard to anything that appears in the newspapers or television and so forth. I am quite satisfied that you can discharge that responsibility.” (Day 4, Page 19)

xxxii. With respect such a perfunctory direction does not begin to get to the root of the genuine problems that were by now a daily occurrence.

xxxiii. On the 7th day of the trial, counsel for James McCarthy made an application to discharge the jury arising out of an article in the Irish Times (Day 7, Page 4). The Learned Trial Judge refused the application and observed:- 

“It has been submitted that the fade factor is not kicking in. I think on the last occasion we discussed this there were by my count something of the order of a dozen members of the media here. That today has dropped to Liz Walsh who does the agency coverage of this Court which goes out to all papers and broadcasting organisations. In addition to her there is Aisling Bastible of Today FM. The television cameras have left us and at this point in time there are certainly no more reporters. The colour writers of the national newspapers have also left us so a fade factor is kicking in perhaps not as quickly as I predicted but it is kicking in and there appears to me to be plenty of this trial left to run”. (Day 7, Page 10)

xxxiv. On the 12th day of the trial, counsel read out an article from the Irish Times which he stated was prejudicial to his client and continued that the “’fade factor’ has not in fact operated in this case”. The Learned Trial Judge refused the application to discharge the jury stating “I have already ruled that a matter of a very high order of importance is to get this particular trial concluded…. I have been watching the jury and they are taking extensive notes…. I am satisfied that they are going to try this case on the evidence…” (Day 12, Page 11)

xxxv. On … the applicant’s brother was arrested in the well of the court for threatening witnesses and that was widely reported in the press.

xxxvi. On the 14th day of the trial, counsel made an application arising out of the ”Late Show” programme and requested the trial judge “to enquire from the foreman of the jury as to whether or not any member of the jury has seen this “The Late Show” programme and if they have, I would ask your Lordship to discharge the jury”. (Day 14, Page 9)  The Learned Trial Judge refused the application.

xxxvii. On the 15th day of the trial, counsel read out an article from the Irish Times and stated that the “’fade factor’ doesn’t appear to be operating’” (Day 15, Page 6). Counsel for Christopher Costello stated that Mr. Williams’ book continued to “head up the bestsellers list of paperback non-fiction bestsellers in Ireland at the moment. I would note, my Lord, that RTE have taken an interest in the trial before your Lordship.” (Day 15, Page 7) The Learned Trial refused to discharge the jury. 

xxxviii. On the 19th day, counsel asked the trial judge to “note that Mr. Williams’ book still heads up the paperback non-faction, my Lord, as of the Irish Times last Saturday”. (Day 19, Page 44) 

xxxix. On the 22nd day of the trial, counsel again formally applied to have the jury discharged arising out of an article in the Irish Times. (Day 22, Page 4).

xl. In his charge to the jury the Learned Trial Judge stated:-

“Now, there have been various concerns expressed in relation to press coverage of this case of happenings in Limerick and so forth. Now, you and I and five accused are the only people whose presence has been constant and essential to this case. The others come and go. We know every single word that has been given in evidence, nobody else does. We know what has been proved and what has not been proved. Of course it is for you to decide what has been proved. You have been taking extensive notes. I have never seen a jury in fact take as many notes as you have been doing and I think from some time ago every single one of you was engaged in it and I am satisfied that you will confine yourselves to what has been in the evidence in this case before you and not what has been speculated upon in the newspapers, on television, and in a book that Mr. Nix refers to from time to time”. (Day 24, Page 58)

xli. Unlike the proceedings in D v DPP and Z v DPP the applicant in this case did not seek an order prohibiting trial, rather the applicant sought the postpone-ment of his trial to allow the “fade factor” to operate. The applicant does not submit that it would be impossible for him to have a fair trial but that it was impossible for him to obtain a fair trial in November 2003.

xlii. In refusing the application for a postponement of the trial, the Learned Trial Judge purported to balance the applicant’s right to a fair trial against the public interest in having the trial proceed expeditiously. Such a balancing exercise was expressly disapproved of by the Supreme Court in D v DPP and Z v DPP and was in the applicant’s respectful submission an error of law.

xliii. In the same way that it is impossible for the Court to know whether a juror has in fact been biased, it is impossible to know whether the jury were, in fact, unconsciously or otherwise influenced by the adverse media publicity against the accused. 

xliv. It is therefore respectfully submitted that in the same way that the Court adopts an objective test in considering whether a juror is biased because of his personal experiences, the Court should apply an objective test here and ask whether the risk of prejudice was so grave that whatever measures were adopted the trial process could not reasonably be expected to remove it at that time.   Or put another way would a reasonable person consider there was a real danger that the jury might have been adversely influenced by the prejudicial media coverage.

xlv. Although the Court of Criminal Appeal held in DPP v Nevin [2003] 3 IR 321, that the Court must consider ex post facto whether the applicant, in fact, obtained a fair trial, it is respectfully submitted that in considering this issue the Court should have regard to the Court of Appeal decision in DPP v McDonagh [2003] 4 IR 417 where the conviction was quashed on the grounds that it was “difficult to regard the nature of the evidence as being so overwhelming that we can be absolutely confident that the verdict would not have been different but for the matters which transpired” (Hardiman J. at p. 421).

xlvi. It is respectfully submitted that a reasonable person would consider that there was a real danger that the adverse media publicity, both before and during the applicant’s trial, unconsciously influenced the jury and prevented the applicant from obtaining a fair trial. While it is impossible to say whether the publicity actually prejudiced the jury, the evidence in the case could not be regarded as being so overwhelming that the Court could be confident that the verdict would not have been different but for the prejudicial publicity.

xlvii. In this case there was "unremitting, extensive, sensational, inaccurate and misleading" media coverage and there had been a "virulent press campaign against the accused" which violated their right to a fair trial.   The learned trial judge failed to deal effectively with what he acknowledged was the constant breach of their rights.

FAILURE TO ADJOURN ON THE NON-APPEARANCE OF A WITNESS

xlviii. That the learned trial judge erred in that he failed to adjourn the case to allow a vital witness Kenny Dundon to give evidence 

xlix. A separate application is made that the Court of Appeal allow the evidence of Kenny Dundon to be called before it

l. The facts that give rise to the submission are as follows: Owen Treacy gave evidence that the applicant was present in Anthony McCarthy’s house at 5 Fair Green on the 29th January 2003 when Owen Treacy and Kieran Keane went to the house and were allegedly falsely imprisoned. (Day 3, A 92). 

li. It was the applicant’s case that he was further down the road in Fair Green talking to his brother Kenny Dundon whilst Anthony McCarthy was at no. 5.   

lii. On Anthony McCarthy’s account, the applicant was not present but was outside talking to his brother Kenny Dundon. A memorandum of a garda interview with Anthony McCarthy records that Anthony McCarthy stated that the applicant was not present at the meeting at 5 Fair Green but “went up to see his brother Kenny on the same road as me on Fair Green”. (Day 18, Q 181). 

liii. Another memorandum of an interview with Anthony McCarthy records Anthony McCarthy’s reply to the suggestion that the applicant was present at the time of the meeting as “That’s lies” (Day 18, Q187) and also records Anthony McCarthy stating that the applicant “was out on the road talking to his brother….He had no business in there, he was outside talking to his brother”. (Day 18, Q 187).

liv. If this be true it is a complete alibi for the kidnapping charges and would wholly undermine the case for the prosecution in respect of the murder and attempted murder charges.   He was clearly a vital witness.

lv. A Memorandum of a garda interview with the applicant accords with the account given by Anthony McCarthy. The memorandum records that the applicant stated that at the time of the alleged meeting at 5 Fair Green: “My brother Kenny was waiting for me up from Noddy’s house in a car. I went to Kenny and spoke to him for half an hour”. (Day 20, Q 15). Later Memorandums of Interview with the applicant also record him as giving the same account. (Day 20, Q 39) (Day 20, Q 55).

lvi. In these circumstances, counsel for the applicant indicated to the court that he proposed calling Kenny Dundon to give evidence. However, on the morning of the 21st day of the trial, Counsel for the applicant explained that difficulties had arisen because his instructing solicitor was ill and Kenny Dundon had missed his flight from England. The Learned Trial Judge indicated that Kenny Dundon could in those circumstances give his evidence the next day. (Day 21, page 4). 

lvii. The next day, counsel for the applicant stated:-

“Mr. Kenny Dundon is not here, my Lord, and I have made enquiries to ascertain why he is not here. The information that I received, my Lord, is that one of my client’s co-accused, namely Mr. Stanners, apparently communicated with my client’s brother, John Dundon, who happens to be detained in Cloverhill Prison at present, that Kenny Dundon was not required as a witness. This information was communicated by John Dundon to my client’s other brother, Wayne Dundon, who then informed, believing the information came from my client, that Mr. Kenny Dundon was not required as a witness. I had a brief consultation with my client, my Lord. He assures me that he knows nothing whatsoever about this and, as far as he was concerned, he was expecting his brother, Kenny, in Court this morning for the purposes of giving evidence”. (Day 22, Pages 5 and 6). 

lviii. In reply the Learned Trial Judge simply stated: “Well the trial proceeds.” (Day 22, Page 6) and counsel for the Prosecution gave his closing speech on behalf of the prosecution.

lix. The applicant respectfully submits that the learned Trial Judge failed to properly consider a submission by counsel for the applicant concerning the non-appearance of a witness for the defence and failed to consider whether fair procedures required that the hearing be adjourned to determine whether there had been interference with the witness or to allow the witness to give evidence.  

lx. The issue of the grant of adjournments to guarantee an accused his right to a fair trial was considered recently by the Court of Criminal Appeal in DPP v Desmond [2004] 3 IR 486 where the Court of Criminal Appeal held that while the granting or refusing of an application for an adjournment was a matter for the discretion of the judge, the relevant discretion could only be properly exercised after the application was made and the arguments heard and considered. McCracken J. giving judgment for the Court stated at p. 497:

“The court is satisfied that the refusal of either of the judges to consider the applicant’s application for an adjournment prevented the applicant from obtaining a fair trial in accordance with law and was contrary to the principles of natural and constitutional justice. The court would like to emphasise that it is not saying that the application for the adjournment ought to have been granted, as it was a matter within the discretion of the judge having heard and considered the relevant arguments and there may be very many applications where adjournments ought to be refused. Indeed, this may have been one such case. However, the court considers it would be quite unsafe to allow the conviction to stand in the light of the refusal to consider the application for the adjournment.”

lxi. The circumstances in which counsel for the applicant’s submission arose are unusual and counsel did not actually use the word “adjournment”. It is submitted however that this was the plain meaning of the application.

lxii. However, if this is seen as a failure by counsel to clearly spell out the nature of the application then it is submitted that the interests of justice require the matter to be considered on appeal.  

lxiii. The Learned Trial Judge in what can only be seen as a reflex action to counsel’s submission, immediately ruled that the trial should proceed without giving any consideration whatsoever to whether it was necessary to adjourn the trial to protect the constitutional rights of the accused.   We submit that once again the judges desire to expedite the trial overcame any consideration of the applicant’s right to a fair trial.   

lxiv. In DPP v Desmond the Court of Criminal Appeal quashed the conviction on the basis of the refusal to consider the application for the adjournment and the applicant respectfully submits that the learned Trial Judge’s actions here amounted to the same thing preventing the applicant from obtaining a fair trial.

FAILURE TO DISCHARGE A JUROR WHO WORKED FOR THE GARDA AT CLONDALKIN

lxv. That the learned trial judge erred in law and in fact and/or in the exercise of his discretion in permitting an employee of Clondalkin Garda Station to act as a juror at the said trial

lxvi. On the first day of the trial it became clear that one of the jurors was a civilian employed by the Garda at Clondalkin Station.  Application was made to discharge the jury and re-start the trial without that juror.  

lxvii. Whilst it is conceded that the juror was not in ineligible within the meaning of the statutory provision it is nonetheless the case that the spirit of the Act was to exclude those working within the Criminal Justice System.   It has become popular practice for police forces in many jurisdictions to employ a wider group of civilians within the precincts of a policed station.   It cannot have been the intention of the legislature to permit those persons to sit as jurors merely by virtue of a change in the employment rights of a government servant.

lxviii. Members of the Garda are excused from being members of a jury.   The rationale for that legislative bar is, inter alia, that justice should be seen to be done and that the defendant should not feel he has to deal with a potentially biased juror.   Neither should other jurors give greater credence to the views of one of their number merely because of the position they hold in the criminal justice system. 

lxix. The right of an accused person to be tried by a jury free from suspicion or taint of bias is one of the cornerstones of the criminal justice system. The right was considered by the Court of Criminal Appeal in DPP v Tobin [2001] 3 IR 469 and approved in DPP v McDonagh [2003] 4 IR 417 where the Court held that the test was objective. Fennelly J. stated at p. 478:

“The opinion of the juror and of the jury as a body was that there was no problem about their impartiality. That, of course, disposes of any question of subjective bias. It leaves outstanding the possibility of objective bias. That is to be assessed according to the standard of a reasonable and fair-minded observer who knows the relevant facts… in the special circumstances of this case a reasonable and fair-minded observer would consider that there was a danger, in the sense of a possibility, that the juror might have been unconsciously influenced by his or her personal experience and, for that reason the appellant might not receive a fair trial”.

lxx. It was unfortunate that that the jury panel list which had been given to the defence simply described the juror as a “clerical officer”.   If the defence had been informed that she was a clerical officer in Clondalkin Garda Station she would have been immediately objected to. 

lxxi. The learned Judge ruled: 

“This jury has been selected in accordance with law. This lady apparently holds a job in Clondalkin. The one thing everybody on the jury panel will have known is that this is a Limerick case and not a Clondalkin case. The jury has been selected in accordance with law and the trial will proceed.” (Day 1, Page 37). 

lxxii. It is submitted that the Learned Trial Judge erred in ruling that since the juror worked in Clondalkin and not Limerick and had been “selected in accordance with law” that there was no reason to discharge the jury.  That with respect was not the end of the matter.   The exercise of the judge’s discretion required him to balance the perception of bias on the part of the applicant with the proper selection of a juror in accordance with the law always having in mind the overall interests of justice.   This issue arose on day one of the trial when little damage would be done to the public purse and at a minimum of inconvenience to the other jurors.   That must be set against the inevitable sense of bias that the applicant must have felt.   

lxxiii. It is our submission that the learned trial judge failed to exercise his discretion at all.   Although DPP v Tobin [2001] 3 IR 479 was cited to the Learned Trial Judge, he failed to apply the test he was obliged to apply as to whether a reasonable person might consider that there was a danger that the juror might have been unconsciously influenced by her experiences working in Clondalkin Garda Station. Moreover, adopting the language of the Court of Criminal Appeal in DPP v Tobin [2001] 3 IR 469 at 479, having refused to discharge the jury, the Learned Trial made no attempt at a “carefully worded special direction to the jury …[to] counteract these dangers as to render it unnecessary to discharge the jury”. 

lxxiv. It is respectfully submitted that any reasonable and fair minded observer would consider that a person who worked as a clerk in a garda station may be influenced by her experiences and may be biased in favour of the gardai.  Moreover other jurors may be unduly influenced in accepting the views of that juror by the mere fact that one of their number has “inside knowledge” of the work of the Garda.   Accordingly, the applicant respectfully submits that he was tried by a jury which was unsatisfactory and his conviction should be quashed.

THE CONDUCT OF THE TRIAL

lxxv. There are a number of issues that arise under this head of varying degrees of importance.   It is our submission that cumulatively they have combined to make the trial of the applicant unfair and made the conviction unsafe.    

lxxvi. We submit that there was a continuing thread running through the trial of the learned trial Judge seeking, for apparent commendable reasons, to drive the case on which clouded his judgment on important issues that ultimately affected the fairness of the proceedings.

1. DIRECTIONS ON THE EVIDENCE OF SOPHIE KEANE

lxxvii. The learned Trial Judge erred in law and fact in failing to assist the jury in how to deal with the evidence of Sophie Keane, witness for the prosecution, whose evidence was wholly challenged and who had been contradicted by other material evidence.

lxxviii. The evidence of Sophie Keane (Kieran Keane’s wife) to the effect that Kieran Keane met with the applicant in the afternoon of the 29th January, 2003 prior to Kieran Keane’s abduction and murder was an important evidential plank in the prosecution’s case against the applicant. 

lxxix. Sophie Keane gave evidence that at 3:15pm on the 29th January, 2003, she and Kieran Keane collected their children from school. They drove to O’Connell Street and went to a Chinese takeaway, the Wok King at around 3:30pm. She said that they left the takeaway at 3:40pm and when they arrived back at their house they saw Desmond Dundon (this applicant) standing at the shop attached to the house.  The applicant, Dundon and Kieran Keane spoke for a minute, at most two minutes, and Kieran Keane went into the house. She said  he ate his dinner and left at about 4:30pm. (Day 10, Page 72).

lxxx. That evidence was disputed by the applicant and was contradicted by other evidence:-

lxxxi. Sean Keane

Sean Keane had made two statements to the gardai saying that Kieran Keane was in his company between 3:00pm and 3:30pm on the 29th January, 2003. However, in the stand he explained “I am sorry about this. I made the mistake. I was with Kieran the 28th, I wasn’t with him the 29th and I have already explained that to the Gardai.” (Day 20, Page 55, Q 151) 

lxxxii. Pauline Treacy

Pauline Treacy, Owen Treacy’s mother and Kieran Keane’s sister, in her evidence confirmed the statement that she had given to Garda Nagle on the 13th February, 2003 which stated:

“I remember 29th January 2003. I was at home. At about 4:00pm or 4:15pm Kieran my brother called. He was driving his 02 registered blue Passat. ‘Lippy’ Crawford was in it. Kieran came into my home and we were chatting for a while. Kieran didn’t stay long. I think he left at about 4:30pm” (Day 20, Page 65, Q 204)

lxxxiii. Robert Crawford

Robert Crawford had given a statement saying he met Kieran Keane at 3:30pm on the 29th January, 2003 and went for a spin. (Day 20, Page 67, Q 212). In his evidence to the jury he stated that he had got the time wrong and that he had actually met Kieran Keane about 15 minutes before they met Garda Daly and Detective Garda O’Sullivan. (Day 20, Page 68)

(iv)
Detective Garda Hogan and Detective Garda Daly

Detective Garda Hogan and Detective Garda Daly had given a statement saying:

“At 4:15pm approximately, we were travelling towards Phillip Treacy’s, Gillogue, Clonclara, Co. Clare. We met a blue Volkswagen Passat coming against us registered number 02-L-386”. (Day 20, Page 71, 240)

lxxxiv. In his charge to the jury, the Learned Trial Judge summarised Sophie Keane’s evidence about Kieran Keane’s meeting Desmond Dundon on the 29th January, 2003. (Day 25, Page 47). However, the Learned Trial Judge made no reference whatsoever to the contradictory statements of Sean Keane or the evidence of Pauline Treacy, Robert Crawford or Detective Garda Hogan and Detective Garda Daly in his charge. This omission was raised by counsel for the applicant in requisitions. (Day 25, 127) 

lxxxv. It is submitted that where the learned Trial Judge chose to remind the jury of the evidence of Sophie Keane presumably because he thought it relevant to do so he was under a duty to also remind the jury of the evidence contradicting her version of events.  The failure to do so created an imbalance as to it’s importance and emphasised the prosecution’s case at the expense of the applicant’s. 

2. FAILURE TO DIRECT THE JURY AS TO DISCUSSIONS OUTSIDE THEIR NUMBER

lxxxvi. The learned trial judge failed to give the customary warning to the jury as to not discussing the case with anyone outside their own number 

lxxxvii. In all cases it is incumbent on the trial judge to direct the jury to not discuss the case with anyone outside their own number not only to safe-guard them from the more unscrupulous who seek to interfere with the course of justice, but to prevent them from being influenced by family and friends who may seek to venture an opinion.  

lxxxviii. In a case such as this it was even more imperative that they receive some guidance from the learned judge right from the outset of the trial and throughout the proceedings, especially given the attendant publicity.

lxxxix. The failure to assist the jury in this regard amounted to a material irregularity.

3. FAILURE TO ADEQUATELY DIRECT THE JURY ON IDENTIFICATION

xc. That the learned trial judge erred in law and fact in failing to adequately warn the jury of the danger of relying on the identification evidence of Owen Treacy

xci. It was the case for the applicant that he was not present at the false imprisonment or the murder on the 29th January 2003.   It followed that either Owen Tracey was lying or was mistaken as to his identification of the applicant.   At the applicant’s trial, Owen Treacy purported to identify the applicant as being involved in the events.  

xcii. In his direct evidence Owen Treacy was asked if he knew the applicant and for how long and he replied “I know him all my life, your Honour”. (Day 3, Page 42, Q 95). 

xciii. In cross-examination, counsel for the applicant put it to Owen Treacy that he had said that he knew the applicant all his life when in fact the applicant was born and reared in England and only came to live in Limerick in 2000. He continued “but that’s good enough for you to say you knew him all your life?” Owen Treacy replied “I don’t know when he came my Lord but I do know him…I know him quite well, my Lord. I know him quite well.” (Day 3, Page 95, Q 417 – 419)

xciv. Counsel for the applicant observed that on Owen Treacy’s version of events he was in the company of the applicant for an hour in Fair Green and an hour in Roundwood and asked Owen Treacy what clothes the applicant was wearing?  Owen Treacy replied “My Lord, the only thing I noticed about Dessie Dundon was that he had a chain on his neck”. (Day 3, Page 103, A 466) 

xcv. When pressed Owen Treacy stated “I can’t recall what Dessie Dundon was (sic) on the night.” Counsel continued to press the issue and Owen Treacy stated: “My Lord, I can’t say what clothes the people was wearing on the night of 29 January because I do not remember them. I don’t remember the clothes”. (Day 3, Page 104, A 474).

xcvi. In requisitions counsel for the applicant submitted that his charge “doesn’t end with a general warning … you have to deal with the particular circumstances of the case and you have to analyse the evidence in the context of the visual identification.” (Day 25, Page 129)  

xcvii. The issue of identification warnings was considered very recently by the Court of Criminal Appeal in DPP v O’Donovan (Unreported, Court of Criminal Appeal, 10th December, 2004).  In that case, the Court of Criminal Appeal quashed the applicant’s conviction on the basis that the identification warning in the charge consisted inter alia:

“wholly of a quotation from Casey. This was, we fear, delivered as a ‘stereotyped formula’ …. It was not at all related, as it should have been, to the facts of the particular case….” (Page 10 of the unreported judgment)

xcviii. It is clear from DPP v O’Donovan that the necessity to give the Casey warning applies where the evidence is of recognition rather than identification and whether or not the witness was previously acquainted with the accused. (See also DPP v Stafford [1983] IR 165 and R v Turnbull [1977] QB 224)

xcix. The duty to give a warning is not discharged simply by reading out the passage from Casey. The warning should not be given in a stereotypical manner but applied to the facts of the particular case. (See also DPP v O’Reilly [1990] 2 IR 415)  It is incumbent on the trial judge to direct the jury to examine closely the circumstances of the identification; any weaknesses in it and any supporting evidence. (See R v Turnbull)

c. The learned Trial Judge give a warning to the jury as to the dangers of relying on the visual identification evidence of Owen Treacy in the following terms:-

“Now, this case depends on visual identification primarily. You have been told right from the outset that the case depends wholly and exclusively on the evidence of Owen Treacy and anything else is put in as being supportive of the case that is being made but it stands or falls on the evidence of Owen Treacy and Owen Treacy purports to identify the five accused as being the parties involved in the matters complains of.

The learned judge then dealt with the Casey case and went on:-

So the situation in this case is you have very careful regard to the fact that visual identification has proved to be dangerous and also, notwithstanding that this is a one witness case, if you are satisfied of the substance of the evidence of that witness, all twelve of you, to the standard of beyond reasonable doubt, you are nonetheless free to act upon it if you accept it”. (Day 24, Page 66)

ci. It is submitted that this charge is defective in that it completely failed to assist the jury as to how they should deal with the individual facts which went to support the identification, the facts which detracted from the correctness of the identification and the circumstances under which the identification was made.

4. ACCOMPLICE WARNING

cii. The learned trial Judge erred in law in that he failed to direct the jury at all on how to treat the evidence of an accomplice 

ciii. It was the applicant’s case that Treacy was an accomplice in the murder of Keane; there was enough evidence to support the proposition that Owen Treacy was complicit in Kieran Keane’s murder such as to warrant the learned trial Judge warning the jury of the dangers of convicting the applicant on the basis of the evidence of an accomplice.

civ. The evidence upon which the applicant relies in support of the proposition is inter alia as follows:-

a. Only one pillow case found

cv. In Owen Treacy’s version of events, both he and Kieran Keane were falsely imprisoned and hooded with see-through hoods. However, these see-through hoods were never found. Instead, Garda Thomas Carey, who examined the scene of the crime at Roundwood found “a mauve or purple coloured pillowcase with white pinstripe lining on it. Around the opening end of the pillowcase noted that there was a silver gray coloured duct tape wrapped around it.” (Day 16, Page 16, Q 187). The fact that only one hood was found supports the theory that only person was hooded on the night in question, implicating Owen Treacy in Kieran Keane’s murder.

ii.  
Ms. Annette Forde, a forensic scientist at the Forensic Science Laboratory of the Department of Justice, confirmed that she had carried out a forensic examination and found fibres from the couch in 5 Fair Green on Mr. Keane and inside the pillow case: She was cross-examined as follows:

“Q 
[Y]our theory would suggest that your findings disclose that Kieran Keane was carrying fibres, there was evidence to support the theory that he is carrying fibres on him from the couch in 5 Fair Green when he left Fair Green?

cvi. Yes

cvii. There is evidence that fibres from that couch were found on the inside of that pillow case from the lifts from the inside?

cviii. Yes.

Q
What I am asking you to consider is the theory that Mr. Keane came into contact with the inside of that pillowcase in Roundwood and the theory that the fibres which he was carrying may have transferred to the inside of it?

A.
Yes, that could be a possibility.

cix. There is no forensic support whatsoever for the theory of Mr. Treacy having come in contact with the inside or outside of that pillowcase at Roundwood or elsewhere?

A.
      Well I am not aware of any evidence.”                                    (Day 17, Pages 38 to 40)

a. Torture wounds on Kieran Keane

Dr. Cassidy, the Deputy State Pathologist, gave evidence that she found 6 stab wounds on the left ear and neck of Kieran Keane. She stated: “these may represent torture type jabbing wounds rather than wounds sustained in a typical knife assault. The intention in this case more likely being to threaten him rather than to cause severe injury”. (Day 12, Page 69 and 70, Q 217) 

Owen Treacy did not suffer any similar torture injuries and his version of events did not account for the torture wounds on Kieran Keane. When he was asked by counsel for Christopher Costello if he was aware that Kieran Keane had been stabbed 6 times to left side of his face before the case started, Owen Treacy replied “No, my Lord”. (Day 9, Page 13) 

On Owen Treacy’s account, both he and Kieran Keane were abducted and treated identically. However, the evidence that Kieran Keane was tortured and that Owen Treacy was not and further that Owen Treacy could not account for Kieran Keane’s torture wounds at least raises the prospect that Owen Treacy was himself involved in the murder of Kieran Keane.

b. Binding on Kieran Keane’s Hands

In Owen Treacy’s version of events, the applicant bound both his and Kieran Keane’s hands with duct tape. Owen Treacy stated that he managed to free his hands shortly before his uncle was shot and this is the reason his hands were not bound when he was stabbed. However, the physical evidence suggested that the binding on Kieran Keane was very secure and this makes Owen Treacy’s evidence that he freed his hands less plausible. Moreover he had no defensive injuries which one would have expected had he been attacked with a knife and his hands were freed.  Under cross-examination Dr. Cassidy confirmed:

“Q.
In so far as you could see Mr. Keane when you were conducting the postmortem before the binds that were holding him together were removed, did it seem to you that he had been securely bound?

cx. Yes.

Q.
And that if he had made any attempt to free himself, he had been patently unsuccessful in that the bonds holding him were intact and secure?



A.
Yes.” (Day 12, Page 80)

In evidence Owen Treacy at first agreed that the applicant had bound both his and Kieran Keane’s hands in an “identical fashion”. However, under cross-examination he changed that account saying he did not know if he was in the same way.

a. Dirt on seat of Kieran Keane’s pants

Ms. Annette Forde, a forensic scientist at the Forensic Science Laboratory of the Department of Justice, confirmed in her evidence that upon examination Kieran Keane’s jeans “had brown soil-like staining on the back of the seat area”. (Day 17, Page 22, Q 85) Owen Treacy accepted that the back seat area of his jeans was not similarly stained with dirt, even though on his version of events both he and Kieran Keane were treated identically throughout. 

b. Owen Treacy’s injuries – “phony and contrived”

cxi. Owen Treacy gave evidence that after Kieran Keane was shot, he was attacked with a knife.  Mr Ciaran McDonnell, a Senior Specialist Registrar, who treated Owen Treacy in hospital on the night of the 29th January, 2003 stated that upon examination: “Mr. Treacy had sustained multiple wounds to his upper chest, back and neck… Most of these wounds bar one were superficial”. (Day 11, Page 106, Q 544). “These wounds were approximately one to two centimetres deep….” (Day 11, Page 111, Q 568) The deeper wound to left upper chest wall was about 3 or 4 centimetres deep. (Day 11, Page 124). 

cxii. Counsel for David Stanners put it to Owen Treacy that his injuries were “phony and contrived” (Day 9, Page 53, Q 417) “You arranged for these injuries to be put upon your person, Mr. Treacy?” (Day 9, Page 84, Q 661) (Counsel for James McCarthy also put this to Owen Treacy, Day 8, Page 116, Q 859). 

cxiii. Counsel for David Stanners reminded Owen Treacy that under cross-examination by counsel for the applicant, Owen Treacy had said: “I was meant to be stabbed to death on 29th January. My uncle was meant to be shot”. (Day 5, Page 30, Q 129). Counsel described this as “very strange language” (Day 9, Page 72, Q 580). Counsel for James McCarthy called it a “curious phrase” (Day 8, Page 115, Q 850). Counsel for David Stanners asked Owen Treacy whether his injuries were “your proofs of your innocent involvement in the circumstances surrounding your uncles murder….” (Day 9, Page 72, Q 581).

cxiv. Under cross-examination by counsel for James McCarthy, Owen Treacy gave evidence that the knife he was attacked with had a five inch blade and a handle (Day 8, Pages 113, 114).   He continued: “My Lord, the knife was drove into me with terrible pressure and the rest of my stab wounds were jabs.” Counsel for David Stanners asked Owen Treacy whether the knife “was plunged in up to the handle, its full extent?” and Owen Treacy relied “Yes, my Lord. I believe it was, yes.” (Day 9, Pages 83, 84 Q 652)

cxv. When Owen Treacy’s evidence was put to Ciaran McDonnell, the Senior Specialist Registrar who treated Owen Treacy in hospital on the night of the 29th January, 2003, he stated that the deepest injury to Owen Treacy did not extend five inches into his body and his deepest injury was not consistent with a five inch knife being plunged up to the hilt. (Day 11, Page 126). 

cxvi. The medical evidence that all but one of Owen Treacy’s injuries were “superficial” and that even the deeper wound was not consistent with Owen Treacy’s version of events again supported the theory that Owen Treacy was, to put it at its lowest, treated suspiciously differently to Kieran Keane and that that he was in fact implicated in Kieran Keane’s murder.  At the very least we submit it was open to the jury to conclude that Treacy was an accomplice.

a. Kieran Keane’s blue Passat

Garda Pat Meldoy gave evidence that it was the first day of a new patrol and he was in an unmarked Garda car driving down St. Munchin’s Street when he saw a blue Volkswagon Passat which another Garda told him was Kieran Keane’s car. He stated that they drove around the block and as they were driving back down the road the Passat drove past them. He said that they tried to pursue the car because he didn’t know Kieran Keane and wanted to get to know him but by the time they had driven around the block the car had disappeared. (Day 12, Page 99).  He agreed that if he came across the car subsequently that evening that he would have stopped the car. (Day 12, Page 108, Q 411)

Owen Treacy gave evidence that when he and Kieran Keane were falsely imprisoned in 5 Fair Green that he persuaded his abductors not to use Kieran Keane’s blue Passat because it was “red hot” to the gardai and they would stop it the second they saw it. (Day 91, Page 91). Owen Treacy explained: “My Lord, the reason why I didn’t want them to take Kieran’s car, as I said the car wouldn’t have been found and the car was found. … The car was found in the exact spot I told the Gardai where me and Kieran parked it the night we were abducted”. (Day 4, Page 93, Q 410)

Counsel for the applicant questioned Owen Treacy:

“Q.
The one chance you would have of being saved, the one possibility and you are saying: Don’t use Kieran’s car because it won’t be found for a few days?

cxvii. That’s correct, my Lord, I did say that, yes.” (Day 4, Page 94, Q 419)

On any view this was an extra-ordinary situation that the abducted man persuades his captors to use the Nissan Micra rather than the Passat so as to avoid detection by the police on the fateful journey from Fair Green to Roundwood!

a. Treacy’s account to the police

Treacy did not co-operate with the investigation until he knew his uncle was dead.   Upon confirmation he co-operated and we suggest he did so confident in the knowledge that he would not be contradicted by Kieran Keane.   This was a curious situation: one would have thought that if he really were the victim he claimed and had witnessed the assassination of his uncle that he would have been relaying every little detail he could as soon as possible to the Gardai to secure the capture of his attackers.   No satisfactory explanation was offered for this reticence.  Indeed his first account starts at Roundwood not at Fair Green!

cxviii. It was put to Treacy on numerous occasions during the trial that he was an accomplice. For example:

cxix. In cross-examination counsel for the applicant put it to Owen Treacy that he made no attempt to flee in Drombana and continued: “Was that because you were not there as a prisoner, that you were there as a free agent?” (Day 5, Page 56, Q 315)

cxx. In cross-examination counsel for Anthony McCarthy put it to Owen Treacy that the reason he persuaded the accused not to use Kieran Keane’s car was because he was involved in the murder: “I have to suggest to you that is because you well knew throughout this evening that your life was not in danger….” (Day 6, Page 69, Q 372)

cxxi. In cross-examination counsel for James McCarthy put it to Owen Treacy: “Were you party to some conspiracy, Mr. Treacy, to kill Kieran Keane?” (Day 8, Page 117, Q 863)

cxxii. Counsel for David Stanners expressly suggested to Owen Treacy that he was an accomplice: “[Y]ou Mr. Treacy were a party to the murder of your uncle.” (Day 9, Page 52, Q 411)

cxxiii. The Learned Trial Judge gave no accomplice warning in his charge to the jury and when this omission was raised by counsel for the applicant in requisitions (Day 25, Page 132), the Learned Trial Judge stated:-

“The question was bounced at Mr. Treacy from time to time, were you not in on the killing of your uncle and he said, no, so the status of the accomplice situation is nil, zilch, it does not exist”. (Day 25, Page 155).

cxxiv. There is an obligation to give a warning to the jury about the dangers of convicting on the evidence of an “accomplice”. For the purposes of a judge’s summing up, the term “accomplice” has a specialised or technical meaning. In Attorney General v Linehan [1929] IR 19 Kennedy CJ in giving the decision of the Court of Criminal Appeal stated at p.23 that he did not think that “a narrow or precise definition of ‘accomplice’ should be, or indeed can be, laid down.”

cxxv. In Attorney General v Carney [1953] IR 345 the Supreme Court cited Attorney General v Linehan [1929] IR 19 with approval and held that it was clear that “a very slight degree of complicitiy, either as principal or accessory” would suffice.

cxxvi. In DPP v Diemling (Unreported, Court of Criminal Appeal, 4th May, 1992) the Court of Criminal Appeal stated at p. 36:-

“In the circumstances it was for the trial judge to direct the jury that in the event of their finding that Kia was an accessory after the fact, that there was a sufficient degree of complicity to warrant their finding her an accomplice in the crime and in that event they should heed this warning on the danger of convicting on the evidence of an accomplice. The trial judge should also tell the jury that if on the contrary they were not satisfied that she was an accomplice – by being an accessory after the fact – they should disregard the warning. Even a slight degree of complicity as an accessory after the fact is sufficient to make her an accomplice for the purpose of the warning: People v Carney [1955] IR 342.”

cxxvii. Almost without exception counsel for the defence suggested that Treacy was an accomplice either in cross-examination, in their submissions before the learned judge or during their closing speeches to the jury.

cxxviii. Whether a witness is or is not an accomplice within the meaning of the law as set out in Carney is a matter to be determined initially by the learned trial judge based on the evidence in support or otherwise.    It cannot be the case that an accomplice warning is only triggered when the witness accepts that he is an accomplice.    If there is not one scrap of evidence to support such a theory or the suggestion is purely fanciful then the judge would be entitled to disregard any suggestion of an accomplice warning.   Similarly if the judge is of the view that there is some evidence in support of the proposition, even to a slight degree then he must give the warning.

cxxix. However if the judge is unsure of the jury’s view of the facts needed to support the accusation that the witness was an accomplice he must give a conditional warning to the jury dependant on the facts as they find them to be.   It is our submission that in any case where it is not “clear cut” it is the jury’s view that is crucial and the judge must give a conditional warning so as to give effect to the rule in Carney and do justice to the particular case.   

cxxx. We submit that this was a case in which it was clear there should have been a warning the evidential burden having been discharged during the currency of the trial that Treacy was an accomplice but even if we are wrong about that we further submit that the must have at least been sufficiently unsure of the jury’s view of the facts to give them a conditional warning.   That he failed to do.

5. PREVIOUS INCONSISTANT STATEMENTS

cxxxi. That the learned trial judge erred in law and fact in failing to assist the jury as to how to deal with previous inconsistent statements made in the evidence of Owen Treacy

cxxxii. It is submitted that the learned trial Judge erred in failing to direct the jury on how to deal with prior inconsistent statements made by the principal witness Treacy on his credibility.  This omission was raised by counsel for the applicant in his requisitions:- 

“Insofar as the case turns on the credibility of Owen Treacy, which seems to be suggested, your Lordship hasn’t explained the effect of prior inconsistent statements in the context of credibility, what effect the fact that somebody has made prior inconsistent statements have insofar as the oral evidence given in court is concerned….” (Day 25, 128)

cxxxiii. This case turned on the credibility of Owen Treacy, whose evidence was inconsistent in many significant ways with prior statements which he had made to the Gardai. These inconsistencies were put to Owen Treacy repeatedly in cross-examination. However, the learned trial Judge in his charge to the jury did not explain the relevance or effect of these prior inconsistent statements in the context of Owen Treacy’s credibility.

cxxxiv. In DPP v McArdle [2003] 4 IR 186 the trial judge had explained to the jury:

“I will remind you again that what is in the statement is not evidence, the evidence is what is said in the witness box, but putting a previous witness statement to a witness which is inconsistent with what he says, without reasonable or good explanation, does leave a considerable cloud over the credibility or reliability of that witness”.

cxxxv. It is respectfully submitted that the failure by the learned trial Judge to give a similar direction to the jury in the applicant’s case was an omission which taken together with the other matters hereinbefore mentioned rendered the applicant’s trial unsatisfactory and his conviction unsafe.


6. DUTY TO FULLY INVESTIGATE THE OFFENCES

cxxxvi. That the learned trial Judge erred in law and fact in refusing to dismiss the charges against the applicant by reason of the failure of the prosecution to properly and fairly investigate the charges made against him

cxxxvii. It is submitted that there is a real and serious risk that the applicant did not obtain a fair trial because of the failure of the gardai to seek out and preserve all the evidence having a bearing or potential bearing on his innocence or guilt.   Once the Gardai obtained the account from Treacy they were under an obligation to seek to verify or undermine that account.   

cxxxviii. The principles according to which this submission must be determined have been considered by the Supreme Court in the following cases: Braddish v DPP [2001] 3 IR 127; Dunne v DPP [2002] 2 IR 305 and Bowes v DPP [2003] 2 IR 25. and are as set out in the submissions made by counsel for the applicant McCarthy but which I set out again for convenience:-

a. “It is the duty of the gardai, arising from their unique investigative role, to seek out and preserve all evidence having a bearing or potential bearing on the issue of guilt or innocence. This is so whether the prosecution propose to rely on the evidence or not, and regardless of whether it assists the case the prosecution is advancing or not.” Per Hardiman J  in Braddish approved in Dunne.

b. The duty of the gardai is not limited to preserving evidence which actually comes into their hands: “Their duty extends also to taking reasonable steps to seek out material evidence…” per Hardiman J in  Dunne.

c. “The duty must be interpreted realistically on the facts of each case” per Hardiman J in Braddish and Dunne.

cxxxix. In this case, the applicant did not apply by way of judicial review for an order prohibiting his trial on the grounds of the Gardai’s failure to seek out and preserve evidence bearing on his innocence or guilt.  However, it is respectfully submitted that this should not precludes the Court of Criminal Appeal now from assessing whether the gardai had failed in their duty and whether as a result the applicant was did not obtain a fair trial.   If the primary purpose of the Court of Appeal is to correct injustice it is submitted that they have an inherent jurisdiction to consider any issue that may bear on that purpose.

cxl. It is credible to suggest that the Gardai only looked for evidence which supported the statements of Treacy and at best turned a blind eye to material that was available that may have contradicted him, for eg:- 

cxli. Gardai’s failure to question Owen Treacy regarding inconsist-encies in his statements

Owen Treacy gave two statements to the gardai which were inconsistent in important material respects. Moreover, the statements did not account for important matters such as the torture wounds on Kieran Keane. However, the gardai never asked Owen Treacy to explain any of these matters. 

cxlii. Gardai’s failure to question the family of Treacy

It is the fact that this applicant’s name nor that of McCarthy’s appeared   in any account to the Gardai until Treacy was told that his uncle was dead.  However the Gardai knew that he had spoken to at least three members of his own family, privately, before naming McCarthy and Dundon, none of whom were questioned about what was said to them by Treacy.   It is submitted that this was a serious omission because subsequently Treacy was to claim that he named this applicant and McCarthy to his own family and friends on the evening of the 29th whilst at hospital.   It will be readily appreciated that these applicants were hardly in a position to seek to question the family of the deceased or that of Treacy.   

Statements were taken from these family members but nothing was done to discover what had been said to them by Treacy at the hospital.

We submit that any proper investigation of the case would have wanted to discover why Treacy had completely failed to mention Messrs Dundon and McCarthy in the first two accounts he gave to the Gardai.

cxliii. Gardai’s failure to investigate Owen Treacy’s inability to account for Kieran Keane’s torture wounds

When Garda Carey was asked why no member of the gardai had asked Owen Treacy why neither of his statements accounted for the torture wounds, Garda Carey simply replied: “I wouldn’t be privy to the actions of the investigations unit.” (Day 16, Page 16, Q 302)

(3)
Gardai’s failure to swab Owen Treacy’s hands or the Hiace van for firearm residue

Kieran Keane had been shot and Detective Garda Carey, a member of the Ballistics Section of the Garda Technical Bureau, agreed that a gun can leave trace evidence on somebody’s hands but confirmed that he was never asked to go to the hospital and take swabs from Owen Treacy’s hands or indeed his clothes. (Day 16, Pages 54, 55, Q 297)

Moreover the Hiace van was found at the airport but was never examined for firearms residue to seek to connect it and the driver user of it with the killing of Keane.

 (4)
Gardai’s disregard of evidence of Barry Fitzgerald

Anthony McCarthy and Desmond Dundon gave statements saying that they had been in Jennings Garage at 8:30pm to 9:00pm on the 29th January, 2003 and that they had been given a lift from the garage by Barry Fitzgerald. They stated that the cameras at the petrol station would confirm this. Therefore, they were alleging that they were on camera in a petrol station at the time they were, on Owen Treacy’s account, in Roundwood. (Day 18, Page 50, Q 150) (Day 20, Page 24,25) The Gardai recovered the video tapes from the garage. They contacted Mr. Fitzgerald who confirmed that he had picked up three people at the garage on the 29th January, 2003.  It is not without significance that Fitzgerald was unaware of the existence of a video tape when he gave his account to the Gardai.   The Gardai made no further contact with Mr. Fitzgerald after this.  They did not ask him to identify himself in the video and indeed Fitzgerald confirmed that the first time he saw the video was in court when he was giving evidence for defence.   No attempt has been made to enhance the video footage or apparently to consider facial making.   

This evidence if true was a complete alibi.   All of this evidence tended to contradict Owen Treacy’s version of events. However, the Gardai do not appear to have acted upon any of this evidence or followed any leads which this evidence may given them.

(8)
Gardai’s failure to properly investigate connnection with Quilligan’s Yard

When Garda Nagle spoke to Owen Treacy in the hospital on the night of the 29th January, 2003, Owen Treacy mentioned “Quilligans Yard” (Day 11, Page 15, Q 10)  It is unclear what attempts, if any, the Gardai made to investigate Quilligans Yard’s connection to the abduction and murder. (Day 11, Page 28)

cxliv. These omissions cast a real doubt over the independence and integrity of the Gardai’s investigation.   If there is any merit in these failings as we submit there is the court should simply disregard them because no prior application had been made for judicial review of the prosecution or an application for a stay of the indictment had not been made.   The points raised here either have merit or they do not if they do it is not in the interests of justice for them to be ignored.

7 TRIAL IN A PRISON

cxlv. The Holding of a Trial in a Courtroom within a Prison 

The fact that the trial took place within the grounds of a prison prejudiced this applicant’s right to a fair trial.  The venue of the trial both stigmatised the applicant and had the effect of undermining the presumption of innocence.   It sent the signal that the applicant was so dangerous that he could not be tried in an ordinary courtroom making it difficult for a jury to acquit ensuring the release of such a “dangerous criminal”.

cxlvi. In DPP V Davis 2001 1 IR 146 the Court of Criminal Appeal held that there was prejudice attaching to an accused being seen in handcuffs and chained to a prisoner officer: all the more so being the first case to be tried inside a prison.   Hardiman J. stated at p. 152:-

“The cardinal principle that a person is presumed innocent until proven guilty requires that a court should take all practical steps to ensure that such a person suffers no avoidable prejudice purely by reason of being accused or incarcerated.   It has never been the custom in this country for a defendant to be made to stand trial in prison garb. Indeed, prison rules positively require that an unconvicted prisoner be entitled to wear his own clothing, if suitable and available, in court and out of court. Why is this? The answer is twofold: to avoid stigmatisation and to maintain the dignity of the individual. Brennan J. (dissenting) of the United States Supreme Court has said in Estelle v Williams (1976) 425 US 501 at p. 518;-

‘Identification prison grab robs an accused of the respect and dignity accorded other participants in a trial and constitutionally due to the accused as an element of the presumption of innocence, and surely tends to brand him in the eyes of the jurors with an unmistakable mark of guilt.’”

cxlvii. On the first day of the applicant’s trial, counsel for James McCarthy made an application regarding the prejudice caused to the accused by the holding of the trial in Cloverhill. Specifically, he applied for the adjournment of the trial back to the Four Courts or at least to a court building not within the curtilege of a prison. He submitted that the holding of the trial in Cloverhill was inconsistent with the Constitution and with the European Convention on Human Rights. He stated:

“I would like to place on record that this courthouse is within a curtilege of a prison. The first thing that one meets on the way in is a high fence. As we drove in this morning, we were met by prison officers and escorted to the courthouse by prison officers. The first thing you meet outside the courthouse building is a large sign which says ‘Cloverhill Prison’”

cxlviii. Counsel submitted that the jury must conclude that the reason the trial was being conducted in Cloverhill was because of fears arising from things which were being canvassed in the media and stated that the jury would be unable to keep at the forefront of their minds that the accused were innocent when they were subconsciously being influenced by the fact that the trial was taking place in a prison.  The learned trial Judge ruled that he would direct the jury that any prison paraphernalia was to be totally ignored. (Day 1, Page 33) and when the jury returned he so directed them. (Day 1, Page 41).

8. CHARACTER OF TREACY 

cxlix. The learned trial judge erred in that he allowed the good character of Treacy to be left to the jury when it was known that was to mislead them.

cl. The credibility of Treacy was central to the success of the prosecutions case.  Treacy’s bad character was known to all counsel and the trial judge.  No counsel sought to lay the evidence of his previous before the jury either through cross-examination or by admissions as they would clearly have been so entitled.   In addition it was known to all counsel that Treacy was suspected of being involved in gang activities for many years but he was nonetheless allowed to place himself before the jury as an “Innocent bread man” and a “family man” not part of any gang war.

cli. It is respectfully submitted that this was a wholly misleading picture to leave to the jury when everyone else knew that to be incorrect.   In many a case that may not be of much significance but in this case where his credibility was so central to the case such a misleading picture should not have been allowed to go unanswered.   Had nothing been said about his character one could see little merit in this complaint but since he was allowed to be advanced as an “Innocent bread man” a “family man” the jury were misled.

clii. The applicant reserves the right to adduce other grounds of appeal.

cliii. Other matters 

cliv. It is not the intention of counsel to seek to orally argue every point herein mentioned.   It is anticipated that there will be some division between counsel of the most important grounds so as to avoid repetition.

clv. A skeleton argument augmenting this comprehensive document will be provided in advance of the hearing together with such documents as are sought to be relied upon.

clvi. Directions are sought as to timing – we would respectfully suggest that more than one day will be required for the application.

clvii. The applicant requests the right to attend the application.

Jerome Lynch QC
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