IN THE COURT OF APPEAL                         RECORD NO. 17/04

                                          THE PEOPLE AT THE SUIT OF THE

                                       DIRECTOR OF PUBLIC PROSECUTION

                                                               AND

                                             ANTHONY McCARTHY

                           ADVICE ON APPEAL AS AGAINST CONVICTION 

                              AND SETTLED GROUNDS OF APPEAL

1. In this matter I am instructed to advice on an appeal as against conviction, and if appropriate settle said grounds.

2. As I was not trial counsel, nor indeed was my junior, I have been provided with the following documents.

a. The book of evidence and various additional notices.

b. Unused material bundles.

c. A transcript of the proceedings.

d. Various advices post conviction.

e. I have also had the benefit of a number of consultations.

3. Having considered all materials supplied to me, I do advise an appeal as against conviction, those who instruct me will find attached hereto settled grounds of appeal.

BACKGROUND

4. This applicant and his co-defendants stood trial before Mr Justice Carney and a jury, at the Central Criminal Court, sitting at Cloverhill, Dublin. As I understand it Cloverhill Court House, is routinely used as a Bail court, such is the proximity to Cloverhill Prison.

5. All defendants pleaded not guilty to all counts on the indictment.

6. The trial commenced on the 4th November 2003 and concluded, with guilty verdicts on the 20th December 2003.

7. The Indictment charged Murder of one Kieran Keane on the 29th January 2003

Attempted Murder of one Owen Treacy again on the 29th January 2003, two counts of false imprisonment, Kieran Keane and Owen Treacy being the respective victims, again on the 29th January 2003.

8. None of the Defendant’s gave evidence in their own Defence.

9. Anthony McCarthy was sentenced to life imprisonment on the Murder count and additionally received seven and fifteen years for the other two counts.

10. The trial Judge refused leave to appeal.

11. To put the pleaded grounds of appeal into context a summary of the Prosecution case will assist.

THE PROSECUTION CASE

12. On the evening of the 29th January 2003, Kieran Keane and his younger nephew Owen Treacy travelled a short distance from the home of Kieran Keane to an address, 5 Fair Green, the undisputed home of this applicant’s mother.

13. The journey began at approximately 6.50 pm.

14. Kieran keane was driving a Passatt motor car; Owen Treacy described the car as “hot” indicating the police would stop the car on sight. Indeed within minutes of leaving two police officers saw the car, attempted to follow it, but lost it. This could explain the odd route taken by Mr Keane to travel to 5 Fair Green.

15. The Passatt was carefully parked, to avoid the risk of a passing police car spotting it, and the two occupants walked a short distance to 5 Fair Green. 

16. Just outside the property they met Mr X as he was initially described, later revealed as Mr Galvin, who is still at large.Mr Galvin was reversing a silver Micra car onto the driveway of 5 Fair Green.

17. Inside the property, Messer’s Keane and Treacy were confronted by this appellant known as “Noddy” carrying a handgun. Mr Dessie Dundon was also present in the property, he had a mobile telephone and asked that the “Collopy’s” be telephoned and asked to come into the street, the request was often made and always refused.

18. Dessie Dundon using a role of masking tape secured their hands behind their backs; hoods were placed over their heads, in relation to Owen Treacy the hood was made of a fabric which had lots of holes, so he could see through it.

19. A short time after arriving at 5 Fair Green, two men wearing balaclavas appeared from the kitchen.

20. Owen Treacy recognised one of the men as “Frog Eye” Stanners.

21. The false imprisonment at 5 fair green lasted about an hour.

22. Thereafter Messer’s Keane and Treacy were placed into the boot space of the Micra car, previously parked on the drive by Mr Galvin, still bound and hooded.

23. This appellant drove the car with Mr Galvin in the passenger seat.

24. The car was driven to 79 Roundwood, the undisputed address of Mr Galvin’s mother, and parked inside the garage adjoining the property.

25. Mr Dundon, who had obviously arrived separately, assisted Mr McCarthy in taking both Mr Keane and Mr Treacy to the upstairs of the property, Mr McCarthy still had the firearm at this stage.

26. Repeated requests were made to call the “Collopy’s” all of which were refused.

27. At some stage the hoods were removed.

28. Shortly after a Hiace van arrived and parked on the drive, the registration number was 96 D 6040. It contained Mr Stanners, Mr James McCarthy and Mr Costello.

29. After a short time Mr Keane and Mr Treacy were placed in the rear of the Hiace van, and driven away. Mr Stanners was the driver, assisted by Mr James McCarthy and Mr Costello, who had now taken possession of the handgun.

30. Mr Anthony McCarthy and Mr Dessie Dundon did not travel in the Hiace van.

31. The drive took about 25 minutes, before stopping in a quiet country lane.

32. Mr Keane was taken from the rear of the van and shot once in the head by Mr. Stanners.

33. Mr Treacy was stabbed by both Mr Stanners and Mr Costello, some 14 times and left for dead at the scene.

34. The police were called at approximately 9.30pm, Mr Treacy, having waited for the Hiace van to leave, raised the alarm at a nearby house.

35. On arrival of the emergency services, Mr Keane was pronounced dead at the scene; Mr Treacy was taken to a nearby hospital.

36. Later that evening, Police stopped a Volvo car leaving Limerick en-route to Dublin. The car contained three men Mr Anthony McCarthy, Mr Dessie Dundon and Mr Galvin. All gave false names to the police. Later it was discovered all three men travelled to England.

37. On the 28th March 2005 in Kilkenny, Mr Anthony McCarthy and Mr Dessie Dundon were arrested; again false names were given to the police, supported, in the case of Mr Anthony McCarthy, by a medical card. Mr McCarthy had dyed his hair.

38. When interviewed Mr McCarthy confirmed he knew both Mr Keane and Mr Treacy, and confirmed that both had indeed visited him at 5 fair green on the evening of the 29th January, the principal reason for the meeting was a request that Mr McCarthy buy back some horses that had gone missing. Mr McCarthy denied any suggestion of false imprisonment or possession of a firearm, and disputed the entirety of Mr Treacy’s account as told to him by the investigating officers.

39. Mr McCarthy indicated that at the conclusion of the meeting Mr Keane and Mr Treacy asked to borrow the Micra car from Mr Galvin, as the Passatt was wanted by the Police, Mr Galvin consented. Mr McCarthy denied that he drove the Micra to 79 Roundwood, raising an alibi for this part of the evening, indicating that he and Mr Dundon walked to a local petrol station and met a Mr Fitzgerald, who was driving a large white van, and, who gave them a lift from the petrol station forecourt.

40. Mr McCarthy urged the Police to obtain the CCTV video recording to prove the point and establish that Mr Treacy was lying.

41. The police were in possession of the CCTV recording, and on viewing the recording traced via the white van one Mr Fitzgerald, who confirmed everything said in interview by Mr McCarthy. I shall deal with this development below.

42. That is a thumbnail sketch of the prosecution case, as is clear the prosecution case depended entirely on the credibility of the principal witness Owen Treacy.

43. Predictably the prosecution case was one of joint enterprise, all defendants’ being a party to the agreement carried out on the evening of the 29th January 2003.

44. The prosecution, as part of its own case chose not to put any form of motive before the jury. Content no doubt that the simple facts of the case bore all the hallmarks of gang related violence. However at various points during the defence cross examination of Mr Treacy reference was made to the history of gang violence in Limerick, however the cross examination was limited to the following:

a. At the time of the murder of Kieran Keane the two Ryan brothers were missing, having been kidnapped at gunpoint in Limerick a few days before

b. Kieran Keane had fallen out with the Ryan family in the past

c. Two members of the Ryan family had been murdered, namely Edward and John Ryan

d. One Christy Keane was serving 10 years for drug related offences.

e. The murder of Kieran Keane was gang related.

45. There can be no doubt that the back drop of this case was the on going gang violence in Limerick. The topic of the Keane/ Ryan feud and the consequences of it had, and continued to be a matter of public debate. All aspects of the media commented on the apparent breakdown of law and order, both before and during the course of this trial.

GROUNDS OF APPEAL

46. Having considered this case, and in particular the transcripts of the proceedings, I advise the following grounds of appeal as against conviction.

a. Prejudicial media publicity, and the trial judge’s response.

b. The conduct of the trial.

c. Lack of an accomplice warning.

d. Failure to direct the jury as to how to approach the alibi.

e .Failure to discharge a juror.

f. Failing to direct the jury not to discuss the case.

g. Fact the jury were mislead as to the character and reputation of Mr Treacy.

h. Failure of the prosecution to properly investigate the case.

.

47. MEDIA COVERAGE

The bundle of newspaper articles placed before the judge, at various stages of the trial,  will be obtained, copied and placed before the Court to aid the Court in the determination of this ground.

48. By way of background, it is to be noted, that in the weeks before this trial was originally due to begin in Limerick, another murder trial, involving a member of the Keane family collapsed amid frenzied media coverage regarding gang violence in Limerick, and suggestions that the criminal justice system was ill equipped to deal with trials of this type.

49. Originally this trial was due to take place in Limerick; however that too collapsed, amidst saturation media coverage of the failure to empanel a jury, allegations of intimidation of the jury panel were widespread and commonplace.

50. Faced with this difficulty, and the belief that the situation as regards empanelling a jury were unlikely to improve, the original trial judge transferred this case to Dublin.

51. Again this decision was widely reported, and interpreted in the media as a challenge to the whole judicial process.

52. The trial did not take place in the Four Courts as one would have expected, despite the fact that many custody cases are tried there, and some involving many defendants.

53. Instead, the court sat at the Cloverhill court room, adjacent to the Cloverhill prison complex, and within its grounds. A court routinely used as a bail court, and not suited to a jury trial, hence the need to construct a witness box and seats for the jury.

54. Arrangements were made to bus the jury from the Four Courts every morning and evening, amid tight security, again widely reported in the media.

55. Some preliminary questions were asked of the jury panel, prompting two of the potential jurors to indicate, in the presence and hearing of the entire panel, that as a result of pre-trial publicity they were fearful of serving on the jury. They were discharged from further service.

56. We would submit, that the jury selected to try the case, even before the case was opened, would have known, from newspaper reports that:

a. They were about to hear evidence in the widely publicised Limerick murder case

b. The trial involved on-going gang violence in Limerick

c. The defendant’s or there associates had successfully intimidated a jury panel in Limerick a short time before, resulting in a transfer to Dublin

d. Special arrangements had to be made to try these defendants within the curtilege of a prison.

e. All defendants were in custody

f. The principal witness and his family were offered the security of the witness protection programme, such was the states concern for there welfare

g. Two of there original number withdrew out of fear of repercussions.

h. Special arrangements were in place to protect the jury.

57. With this as the backdrop of the case a risk that the defendants would or could be prejudiced was obvious, or should have been obvious to the trial judge. A very firm hand was needed to minimise the risk of prejudice which was ever present in this case. For the reasons outlined below, we would submit, that no effective steps were ever taken to protect the defendants, and at times the trial judge, inadvertently contributed to the prejudice.

58. An isolated example of this occurred the moment Owen Treacy stepped into the court room (see transcript day 3 pages 8 to 23). Mr Treacy was accompanied into the witness box and flanked by two police officers, wearing ear pieces and giving the appearance of being armed, when questioned the gard indicated he was a witness protection officer, whose responsibility was the protection of the witness, and he had to afford his duties to Mr Treacy. This theatrical display taking place in the presence of the jury, despite the fact high security was in place with numerous officers with metal detectors searching all members of the public entering the court room.

59. It is apparent from the transcript that the prosecution had not sought the approval of the trial judge, or even informed him that such steps were to be taken. The defence had not been informed, which would have permitted discussion in the absence of the jury before the spectacle occurred.

60. When the defence did raise the topic, the trial judge washed his hands of the problem and refused to interfere. No direction was given to the jury in an attempt to deal with the very obvious prejudice that had arisen. The protection officers remained in court throughout the testimony of the witness.

61. The trial judges response to this problem was indicative of a desire to conclude this trial come what may, Mr Justice Carney at page 20 day 3 said: “I have indicated in numerous rulings in this case that there is, as far as I am concerned, a public interest not only in this trial being held, but in this trial being held expeditiously I mean now and I am going to give effect to that. Every trial is about balancing rights and I am balancing the accused rights and giving effect to them as best I can. I trust in a fair way between the sides……………I have indicated that I have formed the view that there is a public interest in this case being proceeded with and that is precisely what is going to happen and as I say, it is counsels duty not to philibuster……”

62. This was not the first or last time the judge indicated that the public interest, as he perceived it, demanded a swift end to the trial, regardless of anything that would develop during the course of the trial.

63. The prejudicial effect of the adverse media coverage was repeatedly brought to the attention of the trial judge both before and during the trial. At a pre-trial hearing (pre-trial day 1 page 88) counsel invited the judge to give directions to the press regarding their coverage of the trial. The learned judge ruled “I am not going to tell them what to do, they will take their own counsel.”

64. Before the trial started, counsel applied for an adjournment, because of the prejudicial media publicity (pre-trial day 6 page 14) the judge ruled: “There is an enormous public interest in this case being tried with expedition and accordingly the trial will proceed on the date fixed.”

65. On day 4 of the trial, counsel, then acting for this appellant, in the absence of the jury brought a newspaper report to the attention of the judge, the headline read “know your enemy… a guide to Irelands out of control gangs” and continued “The Ryan’s and the Keanes are just two of the gangs the gardai seem incapable of bringing to heel. Here John Lee reveals the other major mobs terrorising Ireland and whose appetite for violence is only acceded by their greed” the article mentions the McCarthy/ Dundon gang, whose leader was described as a violent man in his mid-thirties with convictions for drug dealing and armed robbery, turf is South Limerick, business is described as drug dealing, extortion, protection, prostitution, nightclub door security. 60 members of the gang. The McCarthy/Dundon gang were moving in on the Keane territory, and are suspected of murdering a Limerick doorman Brian Fitzpatrick and another man in Clare. It was hardly surprising that counsel applied to discharge the jury and or sever McCarthy and Dundon from the on going trial.

66. In ruling on the application the trial judge inter alia said: “In relation to the question of publicity, there is obviously so much that I can no longer keep a comprehensive eye on it. There are debates going on at a number of levels. There is parliamentary debate which I have no jurisdiction to interfere with or curtail in any fashion. There is also a national debate going on amongst the people of Ireland which in my view it would be very unwise on my part to try to stem the flow of it. As I indicated I am satisfied that the jury are going to act solely on the evidence. I have given them two warnings the second one considerably stronger than the first. As I did so I was looking them in the eye. In cloverhill I am much closer to the jury than I am in the four courts. I am satisfied that on this question there is a rapport between us and as I said before and that they will address the case solely on the evidence. As regards coverage I am accumulating coverage too which exception is taken. I have to balance the fact that it would be idle of me to try and stop a national debate which the nation wants. On the other hand, the media do have to have regard to the fact there is a trial in being and they have to exercise a certain discipline. I have decided that I will accumulate the material to which objection is being taken and in much calmer waters when the jury have adjudicated on this matter, as they are going to adjudicate on this matter, I will then decide whether a person of far greater independence than either myself or the Director of Public Prosecutions who are very close to the scene should look at the matter. I have power to deal with media coverage. The Director of Public Prosecutions has power to intervene in relation to it, but I have decided in relation to this case that if any question does arise it should be left to somebody who is at a further remove than each of us, namely the Attorney- General. I am not saying that at this point in time I will refer matters to him, but I am accumulating a pile of what has been objected to and in calmer waters after the jury have adjudicated, I will take any decision that falls to be taken in relation to that.”

67. To date no such referral has taken place.

68. On the same day (day 4 page 14) the trial judge was informed that an article appeared, indicating that the Limerick State Prosecutor, Mr Michael Murry had been the subject of intimidation. Mr Murry said: “Lines are being crossed now that were unthinkable four or five years ago and the criminals are taking on the system.”

Also highlighted to the trial judge was an article in the Sunday Times where Mr Murry was quoted: “Most of the difficulties involved is the Keanes and the Ryans. More recently other families have become involved, the Dundons and the McCarthy’s.”

69. It would be safe to assume that Mr Murry knew of the on-going trial of Messer’s Dundon and McCarthy at the time of his interview.

70. At page 15 day 4 the judge enquired: “Anyone wanting me to lock the jury up in a hotel for their protection from the media.”  We would submit this was a very curious observation by a trial judge who consistently refuses a discharge, to delay for a short period and allow a re-trial, as the jury were capable of ignoring the media, but was willing to sequester the jury mid-way through the trial. Neither the prosecution nor the defence made such an application.

71. The jury returned to court and the judge gave a further direction consistent with what was said at Para 66 above. This, in the absence of the jury lead to an application for the judge to recuse himself from further conduct of the case, and discharge the jury, as by the ruling given the judge had abdicated responsibility for protecting the defendants. The judge refused the application, and on the jury returning to court proceeded to inform the jury that an application to recuse had been made.

72. A further application to adjourn the trial was made on pre-trial day 7 at page 7, as a result of an editorial in the Irish Times, the trial judge refused the application in the following terms: “I heard argument on this matter some days ago and gave a ruling. In the first instance, I expressed confidence in the ability of a jury to give a fair trial and I also gave my reasons for that. Secondly, in the course of argument it was accepted that there was a public interest in these accused being put on their trial and I indicated that, so far as I was concerned, there was a public interest in their being put on their trial expeditiously and I maintain that view.”

73. The trial judge acknowledged that two newspapers were: “in direct violation of at least two judgements of Hardiman J in the court of criminal appeal,”(day 2 page 60) and continued: “I have said on a number of occasions that I find an overwhelming public interest in this case being tried expeditiously. Rights constantly have to be balanced against one another and there is a balancing to be done between the public interest of this trial being tried expeditiously and the accused being subjected to what they are subjected to in the Daily Star and publications of the kind and apparently even having their rights violated by broad sheets.” A fresh warning was given to the jury, but no steps taken to restrain the media.

74. A third warning was necessary on day 4 of the trial (page 4). The jury were directed: “You do not go outside the evidence, you do not speculate, you do not have regard to anything that appears in the newspapers or television and so forth. I am quite satisfied that you can discharge that responsibility.”

75. On day 7 of the trial ( page 4 ) counsel made application to discharge the jury arising out of an article in the Irish Times, again the application was refused, the trial judge still confident the “fade Factor” would kick in.

76. On the 12th day of the trial, counsel made an application to discharge the jury arising out of  the “Late Show” programme, but only if any member of the jury had in fact seen the programme, the trial judge refused even to question the jury on whether they had seen the programme.

77. On day 15 of the trial, reference was made to an article in the Irish Times (page 6) with the comment, from counsel that the fade factor was not operating. The court was informed that the book written by Mr Williams, on criminal gangs and expressing opinions on this very case topped the best seller list. Problems arose again, in relation to the media on day 19 and day 22. All applications to discharge the jury were refused.

78. We would submit that there was a real danger that the adverse media publicity, both before and during the trial, unconsciously influenced the jury, and prejudiced the right to a fair trial.

79. The only proper course for the trial judge, having refused to give directions to the press at the outset of the trial, was to discharge the jury, order a re-trial and proceeded to give directions limiting the press coverage before and during the re-trial. At the latest this direction should have come on day 4 of the trial, when the fairness of this particular trial had become so hopelessly prejudiced, that no direction from the judge could rescue it.

80. The question of adverse publicity has been considered by the courts in:

D v DPP 1994 2 IR 465 Supreme Court

Z v DPP 1994 2 IR 476 Supreme Court

DPP v Nevin  2003 3 IR 321  Court of Appeal

81. The following principles apply:

a. A person who seeks an order of prohibiting his trial on the grounds that circumstances have occurred which would render it unfair must establish that there is a real risk that he could not obtain a fair trial which cannot be avoided by appropriate rulings and directions by the trial judge.

b. A defendant’s right to a fair trial is one of the most fundamental rights afforded to persons and on a hierarchy of constitutional rights is a superior right. In D v DPP Denham J stated at 474:

“A court must give some consideration to the community’s right to have this alleged crime prosecuted in the usual way. However, on the hierarchy of constitutional rights there is no doubt that the applicant’s right to fair procedures is superior to the community’s right to prosecute. If there is a real risk that the accused would not receive a fair trial then there would be no question of the accused’s right to a fair trial being balanced detrimentally against the community’s right to have alleged crimes prosecuted.”

c. This statement of law was approved by Finlay CJ in Z v DPP  1994  IR at 507.

d. On appeal, in considering whether the trial judge incorrectly exercised his discretion, the court has to consider whether there was any risk that the applicant did, in fact, have an unfair trial. See DPP v Nevin.

82. We will refer the court to the relevant media material at the hearing of the appeal herein and will make the following submissions:

a. Unlike the applicants in D v DPP and Z v DPP the applicant in this case did not seek an order prohibiting trial. Rather the applicant sought no more than a postponement of the trial to allow the fade factor to operate. An adjournment for a couple of months with defendants remaining in custody in the interim would have caused no injustice in this particular case. Indeed it  would have allowed public debate to subside, government to debate whatever was thought appropriate, and directions be given to the press to avoid a repetition of this problem at the re-trial. 

b. At no time did the defence ever seek to court the media, no interviews were ever given, and the press were given no encouragement to report this case. All publicity was beyond the control of the defence, and put before the jury material which would not have been admissible in a criminal trial.

c. All the publicity was pro prosecution

d. The trial judge purported to balance these applicants’ rights to a fair trial as against the public interest in having the trial proceed expeditiously. Such an approach was fundamentally flawed and expressly disapproved of by the Supreme Court

e. The Court of Appeal could never, in fact, know if a juror was prejudiced subconsciously by the media coverage in this case. It is therefore appropriate to apply an objective test, namely, would a reasonable person consider there was a danger that the jury might have been influenced by the media

f. In view of the fact this was a one witness case, with inconsistencies left unexplained and a strong alibi defence, it cannot be said that a guilty verdict was inevitable.

THE CONDUCT OF THE TRIAL.

83. Various matters arose during the course of the trial, which ought to give cause for concern, the cumulative effect of these incidents, we would argue renders the verdict unsafe.

84. From the outset is was obviously going to be a long trial, with numerous overnight adjournments. The trial was attracting considerable press coverage, and considerable discussion within the community. It was therefore imperative that the jury be warned at the outset and regularly thereafter that they must not discuss the case with anyone outside their number or allow anyone to discuss the case with them. There is always a risk, if the jury are not strongly directed to the contrary, that family and friends learning of the juror’s involvement in this trial would express a view or pass an opinion without hearing the evidence, which may influence a juror’s perception of the facts of the case. Without some guidance from the trial judge a juror may not know that out of court discussions with family and friends may compromise their judgement. We will submit that this was a material irregularity in the course of the trial.

85. Prior to the trial the prosecution disclosed to the defence some 23 separate incidents said to relate to the Keane/Ryan feud, all manner of serious criminal conduct was apparent from shootings, stabbings, arson and abduction. The Garda had investigated each and every allegation, but for predictable reasons no trial had taken place. It follows that at the time of this trial the seven serious allegations that had been made as against Owen Treacy were no more than allegations. As such the defence could not deploy this material, the allegations were obviously hearsay, the allegations collateral to the issues the jury had to resolve and at best would go to credit, with Mr Treacy’s denials final. Indeed it is difficult to see how the defence could properly question Mr Treacy on any unproven allegation he had previously faced.

86. In addition the prosecution disclosed a list of Mr Treacy’s previous convictions, a total of four convictions, the most serious attracting a 12 month prison sentence in October 1994 for an Offensive weapon. For, no doubt sound tactical reasons, no defence counsel cross-examined as to character, all defendants were of bad character.

87. There is no doubt that had they wished the defence could have put Mr Treacy’s convictions before the jury, and failure to do so could not amount to a ground of appeal. However the position as regards previous allegations are entirely different, simply because the prosecution permitted Mr Treacy to present himself to the jury as an  “Innocent bread man” a “family man” who was not part of any gang feud of any description. In permitting such an uncontradicted character reference on the part of their own witness whose credibility was central to the case, was wholly misleading.

88. We would seek to argue that there is an obligation on the part of the prosecution to ensure that a jury are not mislead on issues as to character, when credibility is central to their case.

89. If the prosecution are in possession of  information from some intelligence source which indicated that Mr Treacy was involved in gang activity they were obliged to make an admission to that effect, even if the source material could not be disclosed to the defence.

90. Further, if the prosecution authority believed that Mr Treacy was an active gang member, again an obligation exists to make this clear to the jury, regardless of Mr Treacy’s denial, especially when the defence were in no position to deploy the information themselves.

91. The jury retired believing Mr Treacy to be a man who had absolutely no involvement in gang activity, and therefore had no motive to falsely accuse the defendants who may have been members of an opposing gang. The jury were or may have been misled, not on an issue of little substance but in relation to the central issue, credibility.

92. At the outset it became clear that a civilian member of the Garda was sworn as a juror, application was made to discharge this juror, as the appearance of bias was obvious. The trial judge was informed that the list of persons ineligible to sit on a jury was compiled before the practice developed of employing civilians in An Garda Siochana in positions formerly held by Gardai. We would submit that the juror should have been discharged.

See    DPP v Tobin  2001  3 IR  469  

Where Fennelly J at page 478 outlined the appropriate test as: “A reasonable and fair minded observer would consider that there was a danger, in the sense of a possibility, that the juror might have been unconsciously influenced by his or her personal experience and, for that reason the appellant might not receive a fair trial.”

93. The jury panel list had recorded this jurors occupation as a clerical officer, at day 1 page 26 counsel informed the judge that had the defence known she worked for the An Garda Siochana immediate objection would have been taken.

94. We would submit that there was sufficient evidence in the case to support a theory that Owen Treacy was complicit, to whatever degree, in the murder of his uncle such as to warrant an accomplice direction, warning the jury of the danger of convicting without corroboration. Despite being requested to do so the trial judge refused saying at day 25 page 132:

“The question was bounced at Mr Treacy from time to time, were you not in on the killing of your uncle and he said no, so the status of the accomplice situation is nil, zilch, it does not exist.”

Accomplice warnings are never dependant on the witness accepting he is an accomplice, and in disregarding the application based on Mr Treacy’s response to the question was quite the wrong approach, and as such the judge misdirected himself.

95. Based on all the evidence in the case it was open to the jury to conclude that Mr Treacy was complicit in the murder, and at the very least a conditional warning was necessary, as it was the jury’s opinion of Mr Treacy that mattered not that of the trial judge.

96. Even a slight degree of complicity is sufficient to trigger the warning:

See  Attorney General v Linehan  1929 IR 19

Attorney General v Carney 1953 IR 345

97. A number of defence counsel addressed the jury on the basis that Mr Treacy was complicit based on the following evidence:

a. Mr. Treacy refused to co-operate with the investigation until he knew the condition of his uncle. Once death was confirmed he co-operated, confident he could not be contradicted by Kieran Keane, no satisfactory explanation was offered for this stance being taken at the outset. Indeed even with the benefit of hindsight it is difficult to fathom an innocent explanation, save fear of being implicated if Kieran Keane survived.

b. Alerting his “Kidnappers” that the Passatt car was hot, and therefore minimising the opportunity of being rescued by the garda. This announcement at a time when Mr Treacy suggested he knew he was facing certain death is wholly inexplicable.

c. Only one hood was found despite the fact Mr Treacy claimed he too was hooded, again inexplicable.

d. Failure to explain or witness the torture wounds to Kieran Keane.

e. Binding on Kieran Keane’s hands, and the fact they were found by the pathologist be so secure Mr Keane could not have escaped from them, yet Mr Treacy who claimed to be treated identically, was able to escape from his.

f. Owen Treacy’s injuries: this was always a very odd piece of evidence, despite the fact that Owen Treacy was a witness to a murder of his uncle by a single gunshot, and apparently knew all those responsible and could name them to the prosecution authorities, he was allowed to live. No effort was made to shoot him to silence the only witness. Instead he was stabbed about 14 times 99% of the wounds superficial according to doctor who treated him, 13 of the wounds were found to be between one and two centimetres deep, the one remaining wound three to four centimetres deep.

The knife was described as five inches long, and Mr Treacy claimed the knife had been plunged into him up to the hilt, again contradicted by the medical evidence.

98. We would submit there was ample evidence to support the defence application to give an accomplice warning, the judge’s failure to do so not only undermined counsel’s speeches, but offered the jury no assistance as to how to approach the evidence of Mr Treacy.

99. We will submit the failure to give the jury an accomplice warning allowing the jury to consider an initial question as to Mr Treacy’s possible complicity, was a material irregularity. 

100.  As is clear from the served evidence in this case, the prosecution case turned solely on the evidence of Owen Treacy, save for his contribution to the trial there was no evidence to implicate any defendant on any count on this indictment. Further there was no evidence capable of corroborating his account or supporting any individual allegation he made.

101. We would submit that once the gardai obtained witness statements from Owen Treacy very little investigations took place thereafter for fear of contradicting or underming their only witness. It follows that there is a serious risk that the defendants did not receive a fair trial because the gardai did not seek out and preserve all evidence capable of having a bearing on innocence or guilt:

See  Braddish V DPP  2001 2 IR 127

        Dunne V DPP 2002 2 IR 305

        Bowes V DPP 2003 IR  25

102. The above cited cases were all judicial reviews seeking orders prohibiting trials. However we would submit the principles established offer some guidance in determining this ground of appeal.

103. We would submit the following principles apply:

a. “It is the duty of the gardai, arising from their unique investigative role, to seek out and preserve all evidence having a bearing or potential bearing on the issue of guilt or innocence. This is so whether the prosecution propose to rely on the evidence or not, and regardless of whether it assists the case the prosecution is advancing or not.”

Per Hardman J  in Braddish approved in Dunne.

b. The duty of the gardai is not limited to preserving evidence which actually comes into their hands: “Their duty extends also to taking reasonable steps to seek out material evidence…” per Hardiman J in  Dunne.

c. “The duty must be interpreted realistically on the facts of each case” per Hardiman J in Braddish and Dunne.

104. Examples:

a. Once Owen Treacy was willing to co-operate with the authorities, and only after he knew his uncle to be dead, he spoke to Garda John Nagle who asked the following question “ who stabbed you and who shot Kieran Keane in Drombana earlier in the night” he replied David Stanners, frog eyes, fat Stanners James McCarthy Moyross, Smokey Costello. He then mentioned van covered, Quilligans yard. It is to be noted that this appellants name did not feature nor that of Dessie Dundon. However the gardai knew that he had spoken to at least three members of his own family, privately, before speaking to the gardai, none of whom were questioned about what was said to them by Mr Treacy. This was a grave error because subsequently Mr Treacy was to claim that he named this appellant and Mr Dundon to his own family and friends on the evening of the 29th whilst at hospital, before speaking to gardai Nagle. Whilst statements were taken from these family members no effort was made to discover what had been said at the hospital, in an effort to show consistency or expose an inconsistency.

b. On the 30th January, the following day Mr Treacy was again questioned and spoke of a 30 minute drive, a corner house, a van 96D and a silver plate. Again it is to be noted no reference to this appellant or Mr Dundon or the earlier visit to 5 Fair Green.

We will submit it was a grave omission not to speak to the family members as to the topic of conversation at the hospital, if statements had been taken which contradicted Mr Treacy’s subsequent explanation an important point for the defence of this applicant would have been available.

c. The use of the Hiace van was in dispute and the prosecution must have expected a dispute about it, it was the van driven from the scene of the murder most likely by the man who drove the van to the scene, Mr Stanners, who was alleged to had fired the fatal shot but a few moments before the van was driven away. The interior of the van and the steering wheel in particular were bound to be covered in firearms residue, but despite the fact the gardai found the van parked and unattended at the airport and conducted some forensic tests, no firearms residue tests were taken. Indeed no firearms residue tests were taken of Mr Treacy or any of his clothes to prove close proximity to a discharged firearm.

We submit that this was a crucial omission and difficult to justify, imagine if there was no firearms residue recovered in the van or in any part of the van, or if Mr Treacy had firearms residue on his hands. The prosecution’s case would have been seriously undermined

d. The almost complete lack of forensic examinations can only be explained, we submit by a conscious decision to limit the scope of the prosecution case to Mr Treacy and not risk contradicting him. For example no effort was made to lift fingerprints from the Hiace van to connect any defendant to it, had none been found inside or out the prosecution would have had a problem explaining it away, equally blood traces found within the fabric of the passenger area were only checked as against the three defendants allegedly in the van, and not against the blood sample of Kieran Keane who was bleeding as a result of six stab wounds inflicted prior to death, and may well have bled in whatever vehicle took him too his death. At the very least the bloody knife that wounded him and stabbed Mr Treacy was transported from the scene.

Again we would submit this was a significant omission. The prosecution had the evidence of Mr Treacy and could have linked him or the defendant’s to the van if they tried, but had they tried and failed their witness would be undermined, so they did not take the gamble. A stance wholly inconsistent with their duties.

e. No effort was made to forensically confirm Mr Treacy’s suggestion that he managed to free himself from his bindings by rubbing along a wooden panel in the rear of the van, a manoeuvre bound to leave a forensic trace.

f. The fact that the gardai made no effort to secure film from the large number of CCTV cameras that would have shown the movements of the Hiace van before and after the murder was a notable blunder. A map will be provided and agreed with the prosecution as to the positioning of all relevant cameras.

105. The fact that the trial took place within the grounds of a prison prejudiced this applicant’s right to a fair trial, significantly more than simply being seen in handcuffs or being chained to a prison officer. The venue of the trial both stigmatised the defendant’s and all of them and undermined the presumption of innocence:

See DPP V Davis 2001 1 IR 146

      DPP v Mc Cowan 2003 IR 338

106. Before turning to a specific criticism of the judge’s charge to the jury, it is to be remembered that the prosecution case was based on the truthfulness of Mr Treacy. The prosecution did not seek a conviction on any count on any alternative basis. This is of particular importance in relation to the appellants McCarthy and Dundon, for the following reasons. Both Mr McCarthy and Mr Dundon raised an alibi for their movements between 7.50 pm and 8pm on the evening of the 29th, Mr Fitzgerald was called to prove the alibi and confirm his and their presence on the forecourt of Jennings garage, the video of which had been seized by the gardai. This evidence contradicted Mr Treacy in as much as he said that at this time Mr McCarthy was driving the Micra car to the roundwood estate, having falsely imprisoned him at 5 fair green at gunpoint, and Mr Dundon was en-route to Roundwood by some other means, and therefore separated from Mr McCarthy.

107. Mr Fitzgerald went on to tell the jury what he had previously told the gardai, namely he was approached on the forecourt by Noddy McCarthy whom he had known for years and two other men (Dundon and Galvin) and gave all three a lift to Westin.

108. In theory, if this evidence was true, Mr McCarthy and Mr Dundon could still be guilty of all counts on the indictment based on the joint enterprise principal, if the jury were satisfied that they both were a party to an agreement to kill, however that was never the prosecution case and no conviction was sought on this artificial basis, and the prosecution did not address the jury on this alternative basis.

109. That being the case it was incumbent on the judge to deal with this in his charge to the jury, to the effect if the jury accepted the evidence of Mr Fitzgerald and supported by the CCTV evidence, as being true or possibly true they should acquit Messer’s McCarthy and Dundon of all counts on the indictment as the prosecution do not invite a guilty verdict that accommodated the alibi.

110. No such direction was given, leaving it open to the jury to accept the correctness of the alibi but still convicting on the basis of joint enterprise. Indeed such directions as  ….If the jury accepted beyond reasonable doubt the “substance of Mr Treacys evidence in its entirety” then the jury were obliged to convict may well have encouraged the jury to convict, even accepting the alibi. The judge also told the jury they could convict if they accepted parts of Mr Treacy’s evidence and rejected other parts.

111. The fact is the judges charge to the jury made no effort to tie in specific parts of the evidence to the legal principals he invited them to accept. The law was dealt and then the selected facts with no assistance offered as to how the two may connect, and in relation to the alibi aspect this was a material irregularity.

112. The record shows that after some seven hours in retirement the jury called for the CCTV video of Jennings garage and considered it, whilst I have not seen it, it is clear from the cross-examination of Mr Fitzgerald that the quality is poor, the prosecution suggested that no one could ascertain with any certainty who was depicted on the video. If that be so it was incumbent on the judge to remind the jury of the following

a. When the garadi contacted Mr Fitzgerald in England on the 30th March and after messers McCarthy and Dundon had raised the alibi defence, Mr Fitzgerald was not informed by the gardai that a video existed, in fact he was wholly unaware of it until shown to him in court on the day he gave evidence.

b. Mr Fitzgerald confirmed the account given by McCarthy and Dundon, when he was not told they were under arrest, and was able to recall the date of the forecourt incident as several hours before he heard Mr Keane had been murdered, which was two days before his birthday, namely the 29th January.

c. All of which tended to confirm the accuracy of the video, but even if the jury could discount the striking coincidence of a white van shown on the forecourt, they still had the evidence of Mr Fitzgerald who identified himself and the van on the video.

113. If in fact the video is unclear it must be submitted to a laboratory in an effort to improve the quality, I will then seek directions to call fresh evidence on appeal and produce the enhanced video. We would submit if the video shows McCarthy and Dundon on that petrol forecourt this conviction could not stand

114. We specifically reserve the right to plead further grounds if so advised

115. In any event, once a date is known a skeleton argument for the assistance of the court will be submitted, containing press cuttings and authorities and other relevant material.

116. I so advise.
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