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APPLICATION 

1. This is an application for the Supreme Court to reopen the question of the appeal against sentence lodged by the Applicant and to hear further oral submissions.

BACKGROUND. 

2. The Appellant appeared before the Special Criminal Court and was convicted on 15th March 2001 upon an indictment containing 16 counts. One count alleged the murder of the journalist Veronica Guerin on the 26th day of June, 1996, and the remaining 15 counts concerned drug and arms related offences. 

3. The Appellant was convicted only upon those counts that related to drugs. Specifically he was convicted of six counts of possession of a controlled drug, namely cannabis, for the purpose of sale or supply (contrary to section 15 of the Misuse of Drugs Act 1977) and five counts of unlawful importation of a controlled drug, namely cannabis (contrary to sections 21 and 27 of the Misuse of Drugs Act 1977).  He received a sentence of 28 years imprisonment in respect of each count concerning possession for the purpose of sale and supply (to run concurrently) and a sentence of 12 years imprisonment in relation to each count concerning importation (to run concurrently). 

4. Appeals were brought before the Court of Criminal Appeal on grounds that challenged both his conviction and the sentence imposed by the Special Criminal Court. By way of a judgment dated the 8th August 2003 the Court of Criminal Appeal upheld the Appellant’s convictions. 

5. By way of a separate judgment dated the 12th November 2003 the Court of Criminal Appeal considered the Appellant’s sentence. It ruled that the sentences of 12 years for the offences of importation were justified but that the sentences of 28 years for offences of possessions ought to be reduced to terms of 20 years imprisonment (to be served concurrently). The Court of Criminal Appeal found that the sentencing court appeared to not restricted itself in the sentencing exercise to the individual charges that were proved and that also in light of the fact that the court had held that the Appellant was not the leader of the gang that the sentences were disproportionate having regard to the sentences that other members involved received. 

6. The Court of Criminal Appeal certified, pursuant to section 29 of the Courts of Justice Act, 1924, that its decision on the 8th day of August, 2003, refusing leave to appeal against a conviction of the Special Criminal Court on the 15th day of March, 2001 on charges of possession of a controlled drug for the purpose of selling or otherwise supplying to another and unlawful importation of a controlled drug, involved points of law of exceptional public importance and that it was desirable in the public interest that an appeal should be taken to the Supreme Court on that decision. 

7. The points of law certified were (i) In what circumstances and to what extent is evidence which may have been obtained from witnesses under a state Witness Protection Programme inadmissible and/or inconsistent with trial in due course of law as guaranteed by Article 38.1 of the Constitution? (ii) Is corroboration in the sense described in R v Baskerville [1916] 2KB 658 required in respect of the testimony of accomplice witnesses who have participated in a state Witness Protection Programme? If not what is the appropriate test in relation to such witnesses?

8. The Supreme Court, adhering to its own jurisprudence, established under section 29 of the Courts of Justice Act, 1924 treated the appeal as a full appeal from the decision of the Court of Criminal Appeal. Thus in addition to grounds based on the two certified points of law, a full set of grounds of appeal was lodged with the Supreme Court, comprising the same grounds of appeal as were argued before the Court of Criminal Appeal.

9. On the 23rd November 2005 the Supreme Court dismissed the Applicant’s appeal upon conviction. The Appellant pursued an appeal against sentence to the Supreme Court. Two broad issues had to be argued and were so by Mr James Lewis QC and Ms Claire Dobbin from the English Bar: 

(i) Whether the Supreme Court had the jurisdiction to determine, upon appeal, a question relating to sentence in circumstances where the certified question related to conviction alone?

(ii) Whether the sentence duly arrived by the Criminal Court of Appeal was still excessive in all the circumstances and should be further reduced? 

The Supreme Court Hearing 29th May 2006. 

10. Counsel argued he jurisdiction of the Supreme Court was primarily derived from the Constitution:  Insofar as the Constitution sought to demarcate the jurisdiction of the Supreme Court Article 34, s.4  provides:

4. 1.The Court of Final Appeal shall be called the Supreme Court. 

2. The president of the Supreme Court shall be called the Chief Justice. 

3. The Supreme Court shall, with such exceptions and subject to such regulations as may be prescribed by law, have appellate jurisdiction from all decisions of the High Court, and shall also have appellate jurisdiction from such decisions of other courts as may be prescribed by law. 

4. No law shall be enacted excepting from the appellate jurisdiction of the Supreme Court cases which involve questions as to the validity of any law having regard to the provisions of this Constitution. 

5. The decision of the Supreme Court on a question as to the validity of a law having regard to the provisions of this Constitution shall be pronounced by such one of the judges of that Court as that Court shall direct, and no other opinion on such question, whether assenting or dissenting, shall be pronounced, nor shall the existence of any such other opinion be disclosed. 

6.The decision of the Supreme Court shall in all cases be final and conclusive. 

11. Counsel further argued the extent of the jurisdiction of the Court was as prescribed by section 29 of the Courts of Justice Act 1924. Specifically it provided that: 

29.—The determination by the Court of Criminal Appeal of any appeal or other

matter which it has power to determine shall be final, and no appeal shall lie from that court to the Supreme Court, unless that court or the Attorney-General shall certify that the decision involves a point of law of exceptional public importance and that it is desirable in the public interest that an appeal should be taken to the Supreme Court, in which case an appeal may be brought to the Supreme Court, the decision of which shall be final and conclusive.

12. Counsel submitted that Judgment of the Supreme Court in The People v Ronald Giles [1974] I.R. 422 was determinative as to the Court’s jurisdiction to determine the appeal upon sentence. The Supreme Court’s starting point in Giles was that it had always been the practice when an appeal was brought to serve a notice of appeal, to set out the grounds of appeal and these were not confined to the point mentioned in the certificate [per Walsh J at 428]. 

13. The Court had never heard it suggested that the appeal had to be restricted to the point of law specified. 

14. Equally Giles made it clear that it is of no consequence that an Appellant advances grounds of appeal against conviction in circumstances where the certified question relates only to sentence. By parenthesis the same rationale applied where the certified question related to only conviction and grounds are advanced in relation to sentence. Indeed the Court referred to those cases where the certified question related only to conviction and where the grounds of appeal against conviction and sentence were raised [see page 432]. 

15. The Appellant did not limit his appeal to the Court of Criminal Appeal on grounds relating only to sentence or conviction. Where an Applicant appeals on both grounds to the Court of Criminal Appeal it is that that determines the jurisdiction of the Supreme Court upon an appeal from the Judgment of the Court of Criminal Appeal [see page 436]. 

16. As a matter of constitutional law the rationale for this is manifest. If the Supreme Court represents the definitive, final means of judicial redress for a person wrongfully convicted or subject to an unlawful sentence then it is critical that it has means to address these issues notwithstanding that they did not comprise the certified question. It is essential that a Supreme Court has the ability to effectively deal with any matter subject to the constraints it is bound by the Constitution that formed the basis of the ruling of the inferior court. Not to do so would be to fetter the discretion of the Supreme Court without reason or rationale. 

17. The Supreme Court has historically regarded its jurisdiction as drawn in this way. 

18. The Appellant was convicted in respect of five counts concerning the importation of cannabis and six counts concerning the possession of cannabis for the purpose of sale and supply.

19. It was submitted that the Court of Criminal Appeal erred in reducing the Applicant’s sentence to only 20 years in respect of the offences of possessing cannabis for the purpose of supply or sale for the following reasons:

(i) Notwithstanding the Appeal Court’s purported application of the principles contained in R v Kidd the sentence ultimately arrived at was still manifestly disproportionate. 

(ii) The Court of Criminal Appeal gave insufficient weight to the fact that the convictions were limited to the possession for the purpose of sale and supply of cannabis as opposed to other drugs universally considered more harmful. 

(iii) The Court of Appeal gave insufficient consideration to parity in sentencing as between the offence of possession for the purpose of supply or sale and the offence of importation of cannabis. 

20. The Court of Criminal Appeal below recognized the principle established in R v Kidd [1998] 1 WLR 604 that an individual cannot be sentenced for offences neither admitted nor proved by verdict. This principle has been reiterated in the jurisprudence of the Court of Appeal of England and Wales in cases where a person has been convicted of possession with intent to supply on specific occasions. Thus in  R. v Brown [2000] 1 Cr.App.R.(S.) 300 the Appellant had been convicted upon one occasion of  being involved in the supply of cannabis. A search of his home had uncovered scales, self-sealing bags and building society account books showing that £43,000 had been deposited in the accounts between 1994 and 1996. The Court of Appeal held that the trial Judge had not been entitled to sentence him as a substantial drug dealer:

“Rather than sentencing this appellant as a substantial drug dealer, it was not open to the learned judge to sentence him as anything other than a person who had supplied or been concerned in the supply of drugs on one occasion and had possession of a further fairly modest quantity of the same drug on the day of his arrest”.

21. In Brown  sentences of 18 months and three and a half years were thus deemed inappropriate. 

22. Similarly in R v Twisse [2001] 2 Cr App R (s) 9 the Court of Appeal held that the importance of sentencing only in respect of criminality proved or admitted was reinforced by Article 6 of the European Convention on Human Rights. If the Prosecution proved a defendant had been a supplier over a substantial period of time it can reflect this by charging a number of offences of supplying or possessing on different dates or by charging a conspiracy to supply over the same period. The Court of Appeal further held that where this does not take place and the conduct is not admitted the sentencing judge should refrain from drawing inferences as to the extent of the criminal activity even if such inferences are inescapable…..

23. It was submitted having regard to the Court of Appeal’s overt acceptance of the Kidd principle that nonetheless the sentence ultimately imposed remained manifestly excessive and disproportionate having regard to the way in which the indictment was drafted and the fact that the convictions only related to cannabis. It was accepted that a Court in sentencing could not blind itself to the obvious however there was nothing inherent in the factors that the Court of Criminal Appeal took into account that warranted the sentence of twenty years. 

24. It was submitted that whilst the legislative scheme for offences concerning possession of prohibited drugs for the purpose of sale and supply applied without discrimination to proscribed drugs of all types that in order for the scheme to be meaningful Courts must distinguish between types of drugs on the basis of the harm they present. 

25. If it was accepted that gravamen of the offence was linked to the nature of the drug concerned and that the sentence should accordingly reflect that then it became axiomatic that sentences in the region of 28 years or 20 years should be confined to those cases related to the supply of cocaine or heroin. 

26. The Respondent sought to justify the imposition of a sentence that appeared to be more appropriate to the supply of cocaine or heroin by reference to the ‘huge quantities’ of cannabis that the Appellant possessed. 

27. It was argued great care had to be taken (in light of the Court of Appeal’s acceptance of the Kidd principle) as to whether it is legitimate to sentence on the basis of ‘huge quantities’. Moreover such an approach lacked certainty and inadequately reflected the fact that the nature of the drug was relevant to sentence. 

28. It was submitted that in order for sentencing in relation to the supply of drugs to be meaningful that the Court ought to reserve the most severe sentences for those types of drugs commonly regarded as constituting the greatest harm to society. That was not the case as regards the instant sentence and accordingly it was submitted the sentence ought to be reduced accordingly. 

29. The counts that related to importation and possession all appeared (with the exception of one count of possession) to concern the same drugs. It was submitted that the sentence imposed ought to have reflected greater parity as between those offences and that ultimately a sentence of 12 years ought to have been imposed in respect of each count of possession for the purpose of supply or sale. 

30. The rationale for that submission was that the conduct the formed the basis of the possession counts was a continuation of the counts that related to importation. In essence there was a course of continuing conduct in respect of the importation counts. Once the act of importation had taken place it became axiomatic that the Appellant possessed the drug for the purpose of sale and supply. 

31. If a sentence of 12 years was considered appropriate in relation to importation then, as a matter of principle, it was difficult to conceive of a rationale for the imposition of a much greater sentence in relation to supply. 

32. It was argued that it was the act of importation that connoted the more serious conduct. As a general rule Courts think it more serious that defendants have developed the means of accessing drugs from abroad and setting up the infrastructure to deal with that importation. In the instant case the Court of Criminal Appeal considered it a relevant consideration that the drugs entered Ireland by way of a sophisticated procedure. This was a consideration that appeared more pertinent to the offence of importation than possession. 

33. It was submitted that having regard to the facts of the instance case there was nothing inherent in the facts that warranted the imposition of a greater sentence in respect of possession as opposed to importation. This is particularly so when one of the factors deemed relevant by the Court of Criminal Appeal in justifying the 20 years sentence was more relevant to the 12 year sentence imposed for the importation counts.  

The Supreme Court of Ireland-: Judgement handed down Monday 10th July 2006

34. Mr Justice Fennelly gave a dissenting judgment and in essence stated: “  The certified points concerned conviction only.  The jurisdiction of this court to hear the appeal is regulated by statute.  In my view the court has no jurisdiction to entertain the appeal against sentence”.

35. Mrs. Justice Denham delivered the majority ruling of the Court. The Supreme Court answered the first question in the affirmative with regard to jurisdiction and the right to hear an appeal against sentence: “Consequently I am satisfied that the Court has jurisdiction to receive submissions and consider an appeal by the applicant against his sentences”. 

36. The Supreme Court declined however, to interfere with the sentences imposed by the Court of Criminal Appeal.

37. The basis upon which the Supreme Court declined to interfere further was on a ‘restored’ finding of fact by the Supreme Court during the Appellants main hearing in November 2005.

38. Para.7.1 of the Judgement handed down by Mrs. Justice Denham stated the following: “An important factor is that the applicant was the leader.  This immediately places him in a more serious position for sentencing.  It also distinguishes him from other members of the gang. The fact that he was the leader was considered a serious factor by the trial court who handed down a sentence of twenty eight years.  This was altered by the Court of Criminal Appeal to twenty years, but a key factor in that decision, as recited previously in this judgment, was the overturning of findings of the trial court as to the leadership status of the applicant.  This Court has reversed the finding of the Court of Criminal Appeal and reinstated the findings of the trial court of the leadership status of the applicant.  Consequently, this factor now remains as an aggravating factor”. 

SUBMISSIONS 

39. The difficulty in this case arises as it is very unusual for the Supreme Court to interfere with a finding of fact from the courts below. While it is accepted that in very limited and exceptional cases the Supreme Court may interfere with a finding of fact from the courts below the constitutional role of the Supreme Court is only to deal with points of law. 

40. This is demonstrated by The Supreme Court is a creature founded by the Irish Constitution.

41. Art.34 (4) and (5) are clear in their wording and reflect the Constitutional position of the Supreme Court namely, that as the highest appellate court following and adopting the procedures of other supreme Courts that only matters of law would be decided.

42. Findings of fact and more important restorations of findings of fact by the lower courts are and remain almost unprecedented.

43. In this case the exceptional course that the Supreme Court took in reversing a finding of fact of the Court of Appeal has led to injustice because the fact that the Supreme Court took into account was a fact or issue that was not raised or dealt with by counsel for the Applicant. It appears to be the determining point as to why the Supreme Court did not accede to the submissions, made on other grounds, that the sentence should have been reduced from 20 years imprisonment.

44. Had the applicant known that this was to be the decisive point he would have dealt with it in his submissions and sought that this decisive issue should not have been interfered with or was not such that the sentence should not have been reduced.

45. The failure of the Supreme Court to indicate what was going to be the decisive point and give the Applicant an opportunity to be heard and address that point was a breach of natural justice and a breach of Article 6 of the ECHR.

46. This it is submitted is a breach of the audi alterem partem rule which, as the Supreme Court said in  Eviston v DPP  [2002] IESC 62  in relation to any hearing is a fundamental norm: “ ..that would normally involve observance of the two central maxims of natural justice audi alterem partem and …”

47. The classic dictum of Lord Loreburn in  Board of education v Rice [1911] AC 179 at 182 remains apposite: 

“ ..always giving a fair opportunity to those who are parties in the controversy for correcting or contradicting any relevant statement prejudicial to their view.”

48. Lord Diplock said in Hadmor Productions Ltd v Hamilton  [1983] 1 AC 191 at 233 B-C: 

Under our adversary system of procedure, for a judge to disregard the rule by which counsel are bound has the effect of depriving the parties to the action of the benefit of one of the most fundamental rules of natural justice: the right of each to be informed of any point adverse to him that is going to be relied upon by the judge and to be given an opportunity of stating what his answer to it is. In the instant case counsel for Hamilton and Bould complained that Lord Denning M.R. had selected one speech alone to rely upon out of many that had been made in the course of the passage of what was a highly controversial Bill through the two Houses of Parliament; and that if he, as counsel, had known that the Master of the Rolls was going to do that, not only would he have wished to criticise what Lord Wedderburn had said in his speech in the House of Lords, but he would also have wished to rely on other speeches disagreeing with Lord Wedderburn if he, as counsel, had been entitled to refer to Hansard. 

49. In R v Immigration Appeal tribunal ex parte Sui Rong Suen  [1997] Collins J said at [39]: 

It is normally incumbent upon an Adjudicator or a Tribunal, which is going to refer to an authority or a proposition of law which has not been put to an appellant to cause that to be done before the decision is finally reached. Sometimes it may happen that an adjudicating body discovers a relevant authority after the argument has been heard. If so, and if it might be determinative and need argument, there should be a reconvening of the hearing or, at the very least, an opportunity given for submissions to be made in writing. .

50. In  Tainui Maori Trust Board v Treaty of Waitangi Fisheries 16th January 1997, it was held to be a breach of natural justice for the New Zealand Court of Appeal to have decided issues going beyond the scope of the preliminary argument without putting the parties on notice. 

51. In all the circumstances the Applicant requests a re-hearing of the issue on the appeal against sentence in order to address the Supreme Court on the relevance, weight and finding of fact on the leadership status of the Applicant. 
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