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The applicant was convicted before the Special Criminal Court of eleven drug related offences involving importation into the State and possession for the purpose of sale or supply of cannabis resin between July 1994 and October 1996 . In respect of the six counts of possession for the purpose of sale or supply ( section 15 of the Misuse of drugs Act 1977) he was sentenced to a term of 28 years of imprisonment in respect of each count, such sentences to run concurrently. In respect of the five counts of unlawful importation of a controlled drug contrary to Sections 21 and 27 of the Misuse of Drugs Act 1977 as amended, he was sentenced to a term of 12 years, imprisonment each term to run concurrently. He applied to the court of Criminal appeal for leave to appeal against the severity of the sentences. The application, which was heard on the 4th November, 2003, was treated as the hearing of the appeal. The Court of Criminal Appeal reduced the sentences in respect of the convictions for possession to 20 years imprisonment and upheld the sentence of 12 years imprisonment in respect of the convictions for importation. By a judgement of the same Court on the8th August, 2003, the applicants appeal against his conviction was refused. On the 2nd day of February, 2004, the court of criminal Appeal certified, pursuant to section 29 of the Courts of Justice act, 1924, that its decision on the 8th day of August 2003, involved points of law of exceptional public importance, and that it was desirable in the public interest that an appeal should be taken to the supreme court on that decision. Judgement was delivered by this Honourable court in respect of the certified questions and was delivered by Denham J. on the 23rd November, 2005.

Jurisdiction

As stated in the Judgement of the Supreme Court delivered on the 23rd day of November 2005 by Denham J. 

"in accordance with the jurisprudence of this Court, an Appeal under section 29 of the Courts of Justice Act 1924 operates as a full Appeal from the decision of the Court of Criminal Appeal. In addition to grounds based on the two certified points of law, a full set of Grounds of Appeal was lodged with this Court, comprising the same Grounds of Appeal as were argued before the Court of Criminal Appeal."

In this regard a set of Grounds of Appeal in relation to sentence , was also lodged with the Supreme Court as part of the said Appeal pursuant to Section 29 of the Courts of Justice Act 1924. 

It is respectively submitted that this Honourable Court has jurisdiction to hear an Appeal in relation to sentence on behalf of the Applicant/Appellant.

In particular the Appellant/Applicant relies on the following authorities in establishing the jurisdiction of this Honourable Court to hear the said Appeal in relation to sentence, namely The Attorney General .v. Giles [1974] IR. 

In this case it was considered, quaere, whether the function of the Supreme court , in determining an appeal from a decision for the court of Criminal Appeal, is confined to a resolution of the point of law specified in the certificate issued pursuant to s.29 of the courts of Justice act 1924 The point so certified related to sentence, and ultimately it was held by the Supreme Court Walsh J and Henchy J ( with whom the Chief Justice agreed ) that the sentence imposed by the C.C.A. was a lawful one , and consequently dismissed the appeal

However as stated by Walsh J. in his extensive judgement; 

" the second matter which arises for decision is whether or not the appellant is entitled to bring an appeal in respect of the other grounds in the notice of appeal, which relate only to conviction……The debate on this topic has turned upon the question of whether or not an appellant who comes to this court on a certificate of the court of criminal appeal or the Attorney General, given under s. 29 of the Courts of justice Act, 1924, is confined to the point of law set out in the certificate . 

Section 29 of the Act of 1924, provides as follows ;-

The determination by the court of Criminal Appeal of any appeal or other matter which it has  THE POWER TO DETERMINE SHALL  be final, and no appeal shall lie from that court to the Supreme court, unless that court, or the Attorney General shall certify that the decision involves a point of law of exceptional public importance and that it is desirable in the public interest that an appeal should be taken to the Supreme court, in which case an appeal may be brought to the Supreme court, the decision of which, shall be final and conclusive. " In a further passage the learned judge states " The appeal lies against the decision of the court of Criminal Appeal and there is nothing in the statute which confines it to the point of law certified, if any. The decision involves the point of law but, according to the Act, i/t is against" the decision " that the appeal lies. The “point of law" is not the decision. The decision is the order made in respect of the conviction and /or sentence, as the case may be. If the Statute had wished to restrict the right of appeal to a particular point of law it would have said so……….. 

In my experience it has always been the practice when an Appeal was brought to this Court, or to its predecessor pursuant to a Certificate grated under Section 29 of the Act of 1924, to serve a Notice of Appeal and to set out the Grounds of Appeal and these are not confined to the point mentioned in the Certificate. Furthermore there have been many cases in which points other than the one appearing in the Certificate were argued before and considered by the Court. Until the present case I had never heard it suggested that the Appeal had to be restricted to the point of law specified …."

In a further passage the learned Judge stated;

"in my experience it has always been accepted as a correct view to the law here is a Appeals to this Court was not confined to the point stated on the certificate"

In a further passage he states;

 "for the reason as I have given, I am of the opinion that having regard for the provisions of Section29 of the Act of 1924, the Appeal taken to this Court was an Appeal against the decision of the Court of Criminal Appeal and that, although the granting of the certificate gives the right of Appeal, the certificate does not limit the scope of the Appeal."… It is true that an Appeal to the Court of Criminal Appeal may be brought in respect of conviction, or of sentence, or of both. It the Applicant/Appellant in the Court of Criminal Appeal who determines the scope of the Appeal by the form of the Appeal which he takes…." In a further passage , the learned Judge states "The decision of this court in Earls case makes it clear that the judicial view in this country also is that an appeal against sentence, is different to an appeal against conviction, and that an appeal against one does not import the other. In my view, the decision of the Court of Criminal appeal which has dealt with both an appeal against conviction and an appeal against sentence, can be considered as one involving two appeals. It does not however follow that an appeal in respect of sentence is ruled out where a certificate has been given in relation to conviction only……." 

The Learned Judge gave in his Judgement a brief review of all the cases in which a certificate had been granted Under Section 29 of the Act of 1924 until that time and referred inter alia to the following decisions; 

The People (Attorney General) .v. Earls (1969) I.R. 414 ; 

The people (Attorney General ) .v. O’ Connor (1963) I.R. 112 ; 

The People (Attorney General ) .v. Thomas (1954) I.R. ;

Attorney General for Northern Ireland .v. Gallagher 1963 A.C. ; 

The People (Attorney General) .v. Quinn (1965) I.R. 

The People (at the suit of the Attorney General) .v. Matthew Beggan (1958) I.R. 

Milne .v. Commissioners of Police for the City of London (1940) A.C. 

In particular the Learned Judge adopted the reasoning in Earls case to the affect that

 "once the Appellant has the right of Appeal, he is dominus litis in the sense that he controls the scope of the Appeal in respect of the decision in which the Appeal is taken. If the decision involves both conviction and sentence then in his Notice of Appeal to this Court the Appellant can decide whether he will Appeal against both or confine his Appeal to one or the other. However, if the Appeal taken to the Court of Criminal Appeal in the first instance related only to conviction or to sentence, but not to both, then the decision of that Court obviously is only a decision relating to the conviction or sentence as the case may be, and an Appeal taken against that decision by virtue of the provisions of Section 29 of the Act of 1924 must equally be limited in  this Court to the conviction or the sentence, as the case may be. However where the decision of the Court of Criminal Appeal involved both an Appeal on the question of sentence and an Appeal on the question of conviction, the Court cannot bind itself to deal with only one or the other simply  because the certificate, if it specifies a point of law at all (which I have pointed out, it frequently does not), relates only to one or other of them. To hold otherwise would put it out of the power of the Court to correct….”

It is respectfully submitted that the Appeal in the present case comes within the ambit of the aforesaid authorities and as such this Court has general jurisdiction to deal with an Appeal against sentence as determined by the decision of the Court of Criminal Appeal on the 12th day of November, 2003 .

This case can distinguished from the case of DPP .v. Campbell [2004] IR in the following manner:

In the Campbell case hereinbefore referred to ,the Appellant sought to argue a point certified pursuant to Section 29 of the Act of 1924, whilst maintaining his right to a retrial, whether or not he succeeded in his Appeal to the Supreme Court. Thus he was not seeking a reversal of the Order quashing his conviction and ordering a retrial. As the learned Supreme Court held , there was not therefore any "Appeal" from the determination of the Court of Criminal Appeal, that what the Appellant sought in affect was the "opinion" of the Court on a point of law! As a consequence the learned Supreme Court held that section 29 of the courts of justice Act, 1924 conferred no such right of appeal on the applicant where his conviction had been quashed and a retrial ordered by the court of Criminal Appeal and that that would constitute a 

"form of consultative jurisdiction with which it had not been endowed by the Oireachtas " as per Keane C. J.

Also in the case of DPP .v. Keith O’Callaghan unreported judgement delivered the 16th January 2004 by Keane C.J .the Supreme Court found that if it were to adopt a similar approach, namely an Appeal by the DPP against a determination or decision of the Court of Criminal Appeal where the Court had quashed the conviction and ordered a retrial on another ground, not the subject of the Appeal that it would "in effect no longer be acting as a Court of Appeal but exercising a form of consultative jurisdiction with which it had not been endowed by the Oireachtas."

In the present Appeal case, the Appellant seeks to appeal against the "determination" of the Court of Criminal Appeal which determined the appeal, by quashing the original sentence of the trial court and substituting a new one. 

It is respectfully submitted that such determination constituted part of the overall "decision" of the said court. As the learned C.C.A. certified that the "decision" involved a point of law of exceptional public importance and that it was desirable in the public interest that an appeal should be taken to the Supreme Court. As a consequence, this appellant respectfully requests that this Honourable Court holds that it has jurisdiction to hear and determine his appeal against Sentence, in addition to the certified points which have already been determined. 

Sentence Generally

This Court is respectfully urged to take the following factors in to consideration;

a) It is respectfully submitted that the learned Court of Criminal Appeal failed to take in to account that the drug in question was cannabis resin, a drug generally less harmful than many others, and notwithstanding the fact that the court stated that the nature of the drug is one of the surrounding circumstances , which may be taken in to account.  

b) It is further respectfully submitted that the Court of Criminal Appeal has already determined that there was an error of principal in this case otherwise they could not have exercised their jurisdiction by quashing the original sentence The said error of principal was inter alia that the Special Criminal Court at the trial did not restrict itself to the original charges proved against the accused. However, The Court of Criminal Appeal itself, appeared to accept that evidence of the accused’s involvement in other offences might be relevant , and attempted to draw an important distinction in this regard. " in many cases there may be a narrow dividing line between sentencing for offences for which there has been no convictions and taking into account surrounding circumstances which includes evidence of other offences, in determining the proper sentencing for offences for which there has been a conviction. It is important that Courts should scrupulously respect this dividing line." - McCracken J. in delivering the Judgement of the said Court.


It is contended that the reasoning of the Court of Criminal Appeal 
was wrong in principal as it appears to have endorsed the principal 
of "taking into account surrounding circumstances which include evidence of 
other offences in determining the proper sentence for offences for which there 
has been a conviction" There is a serious risk that in applying this 
standard, a Court grants to itself, not only jurisdiction to base a 
sentence "taking in to account surrounding circumstances which 
include 
other offences" a concept which in itself is erroneous, but 
the further 
danger lies in the fact, that such "surrounding circumstances" could also I
include an accused’s general reputation. 



Furthermore, the Court had already indicated in DPP .v. 
McManus on the 21st of March, 2003 that it is erroneous to base a sentence on an accused’s general reputation.


The Appellant in this instance, has , and had at the time of his 
appeal , before the Court of Criminal Appeal, such a notorious reputation, and had also been charged and tried, although acquitted of a very serious offence in respect of which there was national condemnation and wide spread media coverage. It is difficult to see how , in light of the aforementioned remarks of the learned court, and notwithstanding the totally accepted impartiality of the learned court, that there could not be a perception, however erroneous, that the reputation of the applicant /appellant was a factor which could have influenced the decision of the Court.  Also, where there is leave to take "into account surrounding circumstances, which include evidence of other offences". 


It is further contended that the suggestion by the learned Court that "it is important that the Courts should scrupulously respect such a dividing line " offers no protection to an accused such as the Appellant in this case.  


See 
The People (Attorney General) .v. O’Callaghan [1966] IR 501,               
DPP .v. Holland C.C.A 15th June [1998],                                                                                     
Davies [1998] CRIM.L.R 75, B C.C.A December  14th 1998



Reg .v. Kidd [1939] I.W.L.R 604

Proportionality & MITIGATION

3.
It is contended by the Appellant , that pursuant to the principal of 
proportionality ,that the sentences imposed by the CCA, were not 
proportionate in the circumstances of the case, having regard to the 
nature and gravity of the offences, including and in particular there 
affects on any potential victims and the personal circumstances of the 
appellant. The appellant relies on the following authority;

c) Heaney .v. Ireland [1994] 2 I.L.R.M  wherein Costello J. adopted a test formulated by the Supreme Court of Canada in Chaulk .v. R [1990] 3 S.C.R, expressed as follows;



“the objective of the impugned provision must be of sufficient importance to 


warrant overriding a constitutionally protected right. It must relate to 


concerns pressing and substantial in a free and democratic society. The means 

chosen must pass a proportionality test. They must: (a) be rationally 


connected to the objective and not be arbitory, unfair, or based on irrational 

considerations; (b) impair the right as little as possible ; (c) be such 



that their effects on rights are proportional to the objective” 

d) W.C. [1994] 1. ILRM per Flood J. “in my view the selection of the particular punishment to be imposed on an individual offender is subject to the constitutional principal of proportionality. By this I mean that the imposition of a particular sentence must strike a balance between the particular circumstances of the commission of the relevant offence and  the relevant personal circumstances of the person sentenced”

e) The People (at the suit of the Director of Public Prosecutions) .v. M [1994] 3 IR306 in the Judgement of Denham J. “sentences should be proportionate. First they should be proportionate to the crime. Thus, a grave offence is reflected by a severe sentence…” In a further passage she stated “thus, having assessed what is the appropriate sentence for a particular crime it is the duty of the Court to consider  the particular circumstances  of the convicted person. It is within  this ambit that mitigating factors fall to be considered.”

4.  
In particular, it is contended that no consideration was given by the 
learned C.C.A  in the sentencing of the Appellant, to  any chance of 
rehabilitation, ,so that he may enter into society after a period of 
imprisonment . Denham. J, in the said Judgement  of M hereinbefore 
referred to, quoted the decision of Walsh J. in The People (Attorney 
General) .v. O’ Driscoll [1972] as follows


 “The object of passing sentence is not merely to deter the particular criminal 
from committing a crime again but to induce him in so far as possible to turn 
from a criminal to an honest life and indeed  the public interest  would  best be 
served if the criminal could be induced to take the latter course. It is ther 
the duty of the Courts to pass what are the appropriate sentences in each case 
having regard to the particular circumstances of that case that not only in 
regard to the particular crime but in regard to the particular criminal.” It is  
respectively submitted  that no consideration was given by the Learned 
CCA  in passing sentence ,  to make any allowance for the possibility 
that the appellant   could “turn from a criminal to an honest life”


Also, in the same Judgement, Egan J. stated that it was “an essential 
ingredient for consideration in the sentencing of a person upon conviction, in 
any case in which it is reasonably possible is the chance of rehabilitating such 
person so as to re-enter into society after a period of imprisonment”

5. 
It is further respectively submitted that the mitigating factor of the 
Appellant’s age was also not considered  by the said learned Court of 
Criminal Appeal.


 In the case said case of M hereinbefore referred to Denham. J stated 
that “in addition I agree with Egan J. that the age of the person may be grounds 
for mitigation.. In this case the Appellant will  be in his final trimester of life 
when he is considered for remission.  Age is thus relevant in keeping the light at 
the end of the tunnel visible, with the consequent effect on motivation and 
rehabilitation.” 


The effect of serving a sentence of 20 years in the case of this Appellant 
with the factor of his age, having been born on the 29th  day of  March 
1952,  would constitute in affect a life sentence for him.

6. 
Whilst  there  were other mitigating factors in the case of M that are 
clearly not relevant to the Appellant’s case, it is submitted that the 
impact on the victims in the case of M was more significant than any 
potential impact to victims in relation to this Appellant. In  the case of  
M the 
Appellant was a teacher who pleaded Guilty before the Central 
Criminal Court to a number of counts of buggery, indecent assault and 
sexual assault, the offences having been committed against a number 
young boys who had been under the Appellants care in his position as 
their teacher. The trial judge imposed a sentence of 18 years in respect 
of each of the counts of buggery, 4 years imprisonment in respect of one 
indecent assault, 9 years imprisonment in respect of two counts of 
indecent assault and 18 years in respect of each of two counts of sexual 
assault. These sentences were expressed to run concurrently. The 
Appellant appealed to the Court in  respect of severity. In the words of 
Egan J.  “there can be  no doubt whatsoever that the Appellant committed a 
very serious offence. The majority  of the six children have been disturbed and 
damaged and will require psychiatric counselling. It must also be remembered 
that there was an appalling breach of trust by the Appellant towards the 
parents of the boys and the six innocent boys themselves.” 


The  offences in respect of which this Appellant has been convicted are 
different in character and by nature,  did not involve   any direct 
contact with any potential victims. Indeed it is arguable that the drug, 
whilst it is illegal, is a drug which has wide spread recreational use so 
that  either there are no victims or alternatively if there are, they are  in 
a somewhat similar category to those victims who use other drugs or 
intoxicants such as alcohol! 


The  offences of which the Appellant was convicted , did not involve 
any personal violence  by the Appellant , unlike the personal nature of 
the crimes perpetrated  by the Appellant in the case of M  . Whilst   
offences  concerning the possession of cannabis resin for the purpose of 
sale or supply  ,may be considered by this Honourable Court  to be in 
the category of grave offences , it is  respectively submitted that those 
grave offences which involve child abuse are much more serious,  and 
have a far greater adverse impact on the victims of such abuse and their 
families.  In the words of Denham J in the  aforementioned case of M. 
“Child abuse is a gross attack on human dignity, bodily integrity, and, a 
violation of constitutional rights.” 


In this case the Appellant did not commit any crime of violence.

7. 
It is further respectfully submitted that the Learned Criminal Court of 
Appeal did not take into consideration, the impact of extensive and 
adverse publicity and its effect on the Appellant, as a mitigating factor, 
when determining the appropriate sentence .In this regard, the 
Appellant relies on the case of Payne CCA July 27th 1999 where the 
Court acknowledged that inter alia the widespread 
publicity attracted 
by the case, were mitigating factors. In that case, 
when sentencing, 
the Trial Judge stated “The accused is in the full glare of publicity. He is in 
disgrace… but one thing is certain he will foreverbe a pariah within the 
community.”


The Appellant therefore respectfully urges this Honourable Court to 
apply the said principal of proportionality in reducing accordingly his 
sentences as applied by the  Learned CCA. 

General Mitigation

8.
Mr. Gilligan is legally separated from his wife since 1997, he has two 
grown up children. He is currently 53 years of age and suffers from 
Diabetes. 

POPORTIONALITY AND PARITY 

9.
It is further contended that the sentence of 20 years in respect of each 
count hereinbefore referred to in respect of the Section 15 charges 
offends against the principal of proportionality,  on the basis that the 
punishment must be proportionate to the gravity of the offence,  in that 
the quantity of drugs, the subject matter of the charged offences against 
the accused/appellant amounted to only (180kg’s) of Cannabis resin.


The Appellant requests permission from this Honourable Court to rely 
on sentencing patterns in relation to sentences in respect  of similar 
offences as applied by this jurisdiction (and in the UK) as appears in 
the schedule attached to this submission.


The Appellant also relies upon the following cases:


Heeney, Irish Times July 21st 1998. 12 years for possession of Heroin 
(with intent to supply). The Defendant was said to be a wholesale 
supplier to a number of dealers.


The People (at the suit of The Director of 
Public Prosecutions) .v. 
Patrick Holland. 
CCA. Judgement of the Court (extempore) 
delivered  the 15th day of June, 1998.


The People (at the suit of the Director of 
Public prosecutions) .v. 
Tuam. CCA.  Judgement of the Court (extempore) delivered  
the 24th day of May 2001

CRIMINAL ASSETS BUREAU

10.
In addition to his sentencing Mr. Gilligan has also been the subject to 
penalty by the Criminal Assets Bureau pursuant to the Criminal Assets 
Bureau Act 1996 and the Proceeds of Crime Act 1996.


Section 4(a) of the Criminal Assets Bureau Act  1996 sets out that the 
objectives of the Bureau should be;

The identification of assets wherever situated or persons 
which derive or are suspected to derive directly or indirectly 
from criminal activity.

The taking of appropriate action under the law to deprive or 
to deny those persons of those assets or the benefits of those 
assets in whole or in part as may be appropriate.

The pursuit of any investigation or for the doing of any 
preparatory work in relation to any proceedings arising from 
the objectives mentioned in paragraphs a) and b).


It is clear that in the pursuance of the appellant Mr. Gilligan that the 
Criminal Assets Bureau have determined that Mr. Gilligan is the 
beneficiary of assets which, either directly or indirectly, derive from 
Criminal Activity. Such application under the Criminal Assets Bureau 
Act 1996 where grounded on an Affidavit of the Chief Bureau Officer, 

Mr. Felix McKenna, in which he sets out his believe that the Appellant 
has been involved in crime over a long number of years and that 
specified assets are the benefit of such criminal activity. There is 
nothing in this Affidavit or the application of the Bureau inconsistent 
with the belief that the criminal activity that Mr. Gilligan is alleged to 
have benefited from, is the same criminal activity for which he stands 
convicted in these proceedings. Therefore it is contended that such 
penalty as imposed by the Criminal Assets Bureau is additional to that 
being a term  of imprisonment laid down by the Court if Criminal 
Appeal and as such we invite the Court to view the penalties imposed 
on Mr. Gilligan in their totality, being sentenced to a number of terms 
of imprisonment and a severe financial sanction as calculated and 

actively pursued by the Criminal Assets Bureau pursuant to the 
Proceeds of Crime Act 1996.

11.
It may be argued that the Appellant, if the assets were derived from 
crime, was not the rightful, legal owner of those assets but rather held 
them in trust for the State who would have rightfully been entitled to 
them. However, even accepting this argument it is clear that while the 
assets were in the possession of the Appellant he would have had clear 
and absolute benefit of these assets and may have profited from the use 
of those assets notwithstanding the was holding them in trust. 
Therefore there is a clear penalty imposed on the Appellant, firstly by 
seizing or stripping of the assets that he held, and are alleged to be the 
proceeds of crime but secondly,  depriving him of the benefit of the use 
of those assets for the period under which he held them and the 
opportunity for profits that might have accrued to him. 


It should be noted that pursuant to the Proceeds of Crime Act 1996, 
Section 2, Mr. Gilligan has had an interim Order made whereby his 
assets have been frozen by the Criminal Assets Bureau pending the 
determination of the Proceeds of Crime proceedings which are still 
extant in the High Court. In order to ground such Interlocutory Order 
the Criminal Assets Bureau provided to the High Court  an Affidavit 
sworn by the Chief Bureau Officer to the effect that the assets that 
were being sought to be frozen pending the determination of the 
proceedings were acquired in whole or in part or with or in connection 
with property directly or indirectly which constitutes the proceeds of 
crime. Again, there is no specific identification in the Affidavit or the 
papers lodged by the Criminal Assets Bureau identifying these assets as 
coming form any other crime other than that which the Appellant 
stands before this Court, in an effort to reduce his sentence. Therefore 
we invite the Court to the view that the activities and proceedings of 
the Criminal Assets Bureau are in part an addition to the aggregate in 
the overall sentence imposed by the State on the Appellant in the Court 
of Criminal Appeal.


In due course an Order pursuant to Section 4 of the Proceeds of Crime 
Act 1996, will be made by the Criminal Assets Bureau to seek a 
Disposal Order for the assets that are currently frozen by way of 
Interlocutory Order and the proceeds of such disposal shall be remitted 
to the State, in particular to an account controlled by the Minister of 
Finance thereby depriving Mr. Gilligan of the value of this assts and in 
addition the use of such assets at the completion of his sentence of the 
term of imprisonment as set by the Court of Criminal Appeal on this 
Supreme Court.

12.
The standard of proof in proceeding under the Proceeds of Crime Act 
1996 is that applicable to civil proceedings pursuant to Section 8(2). 
With regard to the evidence which is provided to ground such a 
contention to the Court under Section 8(1)(b) if a Bureau Officer of the 
Criminal Assets Bureau believes that they have reasonable grounds for 
saying that the Respondent is in possession and control of specified 
property and the property constitutes directly or indirectly the 
proceeds of crime such reasonable grounds stated in evidence by a 
Bureau Officer should be deemed to be evidence and taken as such by 
the High Court. Therefore in effect if the Chief Bureau Officer, who is a 
member of An Gardai Siochana, states in evidence, that he believes the 
Respondent is in possession or control of specified property that was 
acquired in whole or in part, with or in connection with property that 
directly or indirectly constitutes the proceeds of crime, such statement 
of An 
Gardai Siochana is acceptable as evidence before the High Court, 
and therefore the situation pertains  that An Gardai Siochana, the 
prosecuting body in the case that the Appellant currently seeks to have 
the sentence reduced in, is the same body that is providing evidence in 
the High Court  with regard to the claim against him under the 
Proceeds of Crime Act. It is therefore consistent with our contention 
that the Criminal Assets Bureau proceedings are in addition to and part 
of the overall sentencing that the Appellant has received and we invite 
the Court to take the view that they look at the sentence imposed on 
the Appellant in the aggregate of the sentence to several terms of 
imprisonment in addition to various proceedings under the Criminal 
Asset Bureau Act.

13.
Pursuant to Section 11 of the Proceeds of Crime Act 1996 the Criminal 
Assets Bureau may in due course seek the bankruptcy of the Appellant 
in this case under the Bankruptcy Act 1988, if he subsequently is unable 
to meet such sanction as is determined by the Bureau and their 
Officers. The Bureau’s calculation of the liability for the Appellant will 
not just include his assets but will also include penalties and punitive 
interest as set out in the Consolidated Tax Acts of 1997, and it is likely 
that such amount will be a multiple  of assets that he may or may not 
hold and in such situation where he des not have the means to meet 
this liability, it may be the ultimate determination that the Appellant 
here is bankrupt which would take all power and control of his own 
financial resources away from him on the basis that he could not meet 
the penalty imposed by the Criminal Assets Bureau Act which the State 
believe have given him the benefits of the proceeds of crime. Therefore 
this is a further penalty that might flow to the Appellant, should he not 
be able to meet an estimate or liability raised for and on behalf of the 
State, by members of An Gardai Siochana acting under the offices of the 
Criminal Assets Bureau. This is wholly consistent with our contention 
that the penalty imposed on the Appellant extends beyond the 
sentences of terms of imprisonment imposed by the Court of Criminal 
Appeal and should be viewed in total as the combined aggregate of the 
financial penalties to be imposed by the Criminal Assets Bureau under 
the Proceeds of Crime Act and the terms of imprisonment.


We would contrast the situation of a citizen who is the subject of 
Criminal Assets Bureau proceedings in the same amount as a second 
citizen. Where the two citizens are compared it is clear that the first 
citizen who faces a term of imprisonment is in a far worse position than 
the second citizen who does not face a term of imprisonment. In this 
instant our Appellant faces a long term of imprisonment in addition to 
the proceedings under the Criminal Assets Bureau Act. Therefore we 
invite the Court to take the view that in comparing two such citizens 
the one who faces a term of imprisonment is clearly in a worse position 
and in total the totality position should be considered by the Court in 
determining an appropriate sentence by way of term of imprisonment 
and that the financial sanction imposed on the citizen should be of 
primary concern to this Court in determining the length and extent of 
the term of imprisonment. 

Extradition

13.
Mr. Gilligan was extradited from the United Kingdom to face criminal charges, the subject matter of this appeal. As part of the procedure evidence was given in the United Kingdom Courts of the parity of offences between the two jurisdictions with regard to the offence with which he was to be charged. Mr. Tom O’Connell SC, a member of the Irish Bar on behalf of the Irish State gave evidence to the UK Courts that the charge of the importation of cannabis had equivalent changes in both jurisdictions. This point was right and accepted by the UK Courts and this allowed the extradition to be ordered. 

14. 
“Offence generally is regarded as an action  which offends against some Statutory provision or involves some crime or misdemeanour unknown to the common law.” Derbyshire County Council and Derby Corporation [1896] 2 Queens Bench 53 the House of Lords [1897] AC 550, is authority that while the use of the word “offence” is not conclusive in creating misdemeanour, non the less it’s criteria is whether it is followed by a penalty. Zimmerman .v. Inland  Revenue COMR [1960] NZLR8 13, per Hardy Boys J. 


Under Section 37, paragraph 2 of the Extradition Act 1965 “an Order shall not be made under SS(1) if it appears to the Court that the offence  specified in a Warrant does not correspond with any offence under the law of the State which is an indictable offence or is punishable on summary conviction by imprisonment for a maximum period of at least 6 months” 


The corresponding section in the corresponding English Act is the backing of Warrants (Republic of Ireland) Act 1965. Section 1 of the 1965 Act provides “for the indorsement via justice of the peace in the United Kingdom of a warrant… issued by a judicial authority in  the Republic of Ireland … for the arrest of a person accused or arrested of an offence against the law of the Republic, being an indictable offence…”


Section 2 provides “ (1) so soon as is practicable after a person is arrested … he shall be brought before a Magistrates Court and the Court shall subject him to the following provisions of these Sections, Order him to be delivered to some convenient point of departure from the United Kingdom in to the custody of the Police Force (An Gardai Siochana) of the Republic of Ireland, and remanded until so undelivered (2) An Order can not be made under SS(1) of this Section if it appears to the Court if it appears that the offence specified in the Warrant does not correspond with any offence of the law of the part of the United Kingdom in which the Court Acts which is an indictable offence…”

15.
We would say to this Honourable Court that Mr. Gilligan had a reasonable expectation that in the event of being convicted of a corresponding offence between the UK jurisdiction and Irish jurisdiction that he could expect to receive a similar tariff in terms of sentence. We have provided an appendix to this Appeal of corresponding sentences in the United Kingdom jurisdiction for drug related offences in respect of which he was extradited. As can be seen the sentence imposed by the Court of Criminal Appeal is far in excess of that which could be imposed by Courts in the United Kingdom.

16.
The European Convention on Extradition signed in Paris on 13 December 1957 is the relevant legislation governing extradition between two EU Member States. Art 12 of the said Treaty states as follows:

i)   The request shall be in writing and shall be communicated through the diplomatic channel. Other means of communication may be arranged by direct agreement between two or more Parties.

ii)      The request shall be supported by:

a)      the original or an authenticated copy of the conviction and sentence or   detention order immediately enforceable or of the warrant of arrest or other order having the same effect and issued in accordance with the procedure laid down in the law of the requesting Party;

b)      a statement of the offences for which extradition is requested. The time and place of their commission, their legal descriptions and a reference to the relevant legal provisions shall be set out as accurately as possible; and

c)      a copy of the relevant enactments or, where this is not possible, a statement of the relevant law and as accurate a description as possible of the person claimed, together with any other information which will help to establish his identity and nationality.


Art.28 imposes the following conditions upon Council of Europe 
countries:

“This Convention shall, in respect of those countries to which it applies, supersede the provisions of any bilateral treaties, conventions or agreements governing extradition between any two Contracting Parties.”

17.
The guidelines in cannabis resin convictions are founded  in 

R .v. Ronchetti [1998] 2 Cr.App.R.(S) 100 and issued in conformity with, but by way of addendum to R v Aramah [1982] 4 Cr.App.R.(S) 407. Those guidelines state for importation of 500kg or more requires a sentence of 10 years to 14 years imprisonment. For 100kg or more 7-8 years imprisonment. For importation of cannabis the following Appeal cases founded:

Price [1985] - 7 years reduced to 5 for 60.8kg herb 

Abdut [1981] - 5 years reduced to 3 for 43kg herb 

Daly [1988] - 5 years reduced to 2 for 15kg herb 

Briggs [1984] - 5 years upheld for 3.25kg oil 

Forsythe [1980] - 10 years reduced to 5 for 152kg 

For possession with intent to supply:

Elder [1990] - 30 months reduced to 21 months for 31 £5 deals 

Finkhouse [1990] - 2 years reduced to 15 months for 23 "eighths" 

Cook [1990] - 3 years reduced to 2 years for 631g cannabis resin 

Hudson -v- HMA [1990] - 4 years upheld in Scottish courts for 427g cannabis resin 


It is thus contended that as a matter of jurisprudence and convention 
the maximum sentence that the Appellant should have imposed was 
one of 14 years since the Applicant was extradited and the maximum 
sentence in the United Kingdom for Class B drug ( as cannabis was at 
the time of extradition subsequently downgraded to Class C and 
upgraded subsequent to B) was 14 years.


The authorities cited show the appropriate sentence of the Appellant 
was more one of between 8-10 years than the maximum.


The Appellant has been in custody since 6th  October 1996.Had a 
sentence of 14 years been imposed the release date of the Appellant 
would be April 2007 and had a sentence in accordance with the 
guidelines been imposed of 10 years the Appellant would have been 
restored to liberty in 2004.


It follows the significance of European Jurisprudence and compliance is 
of greater interest to the nation than the detention of an individual.

18.
The European Convention on Extradition imposes as an obligation upon the 
Contracting parties full compliance. The manner upon which the 
Appellant was extradited should have imposed upon the State 
compliance with the guarantees founded within the said Convention.


The United Kingdom imposes the maximum sentence of 14 years 
imprisonment for cannabis related offences.


The Appellant was acquitted of other serious charges and the real 
motivation for the extradition. 


The imposition of 28 years imprisonment, double the maximum 
permitted under English Law, constitutes a violation of the European 
Convention on Extradition and violation of the right to a fair trial 
guaranteed under the Constitution of Ireland Art.38.1 and as such 
forms the basis for this Application to succeed and the said sentence of 
the Appellant remitted forthwith to ensure no further continued 
violations and acts of contempt by Ireland.

19.
The extradition of the Appellant was contested to the highest level. 
The House of Lords was the final venue upon which the Applicant 
contended that extradition was not appropriate. The base of the 
submissions were that the offences charged in Ireland by the issue of 
the following warrants on 29 August 1997 amounted to an abuse of 
process and did not “correspond” with similar offences in the United 

Kingdom, a necessary pre-requisite for extradition:

a) the murder of Veronica Guerin;

b) 5 counts of unlawfully importing cannabis resin into Ireland;

c) 6 counts of possessing cannabis resin for the purpose of selling or  supplying;

d) 2 counts of possession or control of firearms with intent to endanger life;

e) 2 counts of possession or control of ammunition with intent to endanger life;

f) 1 count of unlawful possession or control of firearms;

g) 1 count of unlawful possession or control of ammunition.

20.
The Republic of Ireland applied for the warrants to be endorsed in the United Kingdom under the Backing of Warrants (Republic of Ireland) Act 1965. 

The return of the Applicant to Ireland was sought under section 1 of the Backing of Warrants (Republic of Ireland) Act 1965 which were challenged by the Applicant on the grounds the offences identified in the Irish warrants did not, as required by section 2(2), "correspond" with offences under English law, which are indictable offences or are punishable on summary conviction with imprisonment for six months. In a judgment given on 12 January 1998 the Divisional Court held in the case of Mr. Gilligan that the requirement of correspondence was satisfied: [1998] 2 All E.R. 1.

For the purposes of this application it is important to note that the Applicant was facing trial in the United Kingdom alleging various offences contrary to sections 49 and 50(1) of the Drug Trafficking Act 1994. The Applicant was arrested on 6 October 1996 at Heathrow Airport by a Customs Officer. He was carrying a suitcase containing 330,000 in Irish punts and sterling bank notes.

The offences the Appellant was facing in the United Kingdom were by nature far more serious than the six counts involving cannabis resin upon which warrants had been issued by the Special Criminal Court and in respect of which the Appellant was subsequently convicted in Ireland.

Notwithstanding such,  and the four year period the Appellant remained at the highest level of security at HMP Belmarsh in the United Kingdom, Trial Judge HHJ Rucker on 13th December 1999 at the Crown Court in Woolwich stated as follows in a recorded Judgement by Messrs. Smith Bernal (page 22 para D):

“I am, to put it bluntly, fed up looking at the other matter. In my view, I have had to. In my view I do not need to stop granting extensions of custody time limits. I am seized with this trial, your client has been in custody over three years. Even assuming he was convicted for this matter no sentence I will pass will be giving him any more time in custody.”

The Republic of Ireland elected a procedure of extradition which was subjective to The Backing of Warrants (Republic of Ireland) Act 1965. The Noble House of Lords in the United Kingdom found the offences corresponded with The Backing of Warrants (Republic of Ireland) Act 1965 s 2(2) which states as follows:

“(2) An order shall not be made under subsection (1) of this section if it appears to the court that the offence specified in the warrant does not correspond with any offence under the law of the part of the United Kingdom in which the court acts which is an indictable offence or is punishable on summary conviction with imprisonment for six months; nor shall such an order be made if it is shown to the satisfaction of the court.”

The critical provision is indeed section 2(2), namely the bar on return of the person "if it appears to the court that the offence specified in the warrant does not correspond with any offence under the law of the part of the United Kingdom in which the court acts which is an indictable offence or is punishable on summary conviction with imprisonment for six months."

The Appellant made the following submissions with regard to the cannabis resin offences which he was subsequently convicted:

“The warrants alleging unlawfully importing a controlled drug (cannabis) into the State: Counsel pointed out that the case is concerned with shipments of drugs on the high seas. Counsel said that in English law the territorial limits are 12 miles off shore. It may be different in Ireland.”

“The warrants alleging possessing a controlled drug for the purpose of selling or otherwise supplying it to another: Counsel said the words 'or otherwise supplying' introduces a material divergence between Irish law and English law.”

Lord Steyn ruled as follows: “My Lords, these are specious arguments in the context of the Act of 1965. The Divisional Court rightly rejected them: at 16A-E. In the case of each warrant there was an indictable offence under English satisfying the requirements of section 2(2). The submissions to the contrary must be rejected.”

Lord Cooke of Thorndon ruled as follows: “Having had the advantage of reading in draft the speech of my noble and learned friend Lord Steyn, I agree with it.”

Lord Hope of Craighead ruled as follows: “I have had the advantage of reading in draft the speeches which have been prepared by my noble and learned friends Lord Steyn and Lord Clyde. I agree with them.”

Lord Clyde agreed stating: “In deciding whether the offence specified in the warrant corresponds with some offence in the local jurisdiction I do not consider that it is useful to attempt a distinction between matters of fact and matters of  law.”

Lord Browne-Wilkinson agreed with the speeches of the House.

21.
It has been important to note the above as it is the foundation upon which this application is submitted. Once the Republic of Ireland embarked upon the course of extradition from the United Kingdom it was bound by the governing principles as stated above. Once convicted of the offences involving cannabis resin and acquitted of the other more serious allegations the Applicant should have been treated in accordance with the “corresponding” consequences imposable in the United Kingdom. It is conceded had the Applicant simply returned to Ireland of his own volition without extradition proceedings the sentencing guidelines applicable would have been those as specified under Irish Law.

The whole question is one that involves legitimate expectation.  It is respectfully submitted  that regarding  the said connected offences, the main concentration was on the very serious allegation of murder of Veronica Guerin, rather than the drug related offences. 

The House of Lords Judgement only mentions the question of drugs and concentrates more on allowing the extradition of the Appellant for the reason that he was wanted for murder as opposed to the drug or firearms offences.

They were subsidiary matters.

22.
On the 22nd October 1997 the Appellant in his extradition proceedings appeared before a Metropolitan Stipendiary Magistrate by the name of Mr. Cooper.  At that hearing the Irish Government called evidence of Irish Law from Mr. Tom O’Connell a practising member of the Irish Bar to satisfy what is commonly known as the Correspondence Test.  

The Correspondence Test is contained within extradition proceedings to ensure that the offence and or offences and the consequences of the offence/offences, namely sentences, are commensurate in both jurisdictions.

Without such extradition simply cannot be permitted from the UK.

In the Irish Government calling Mr. O’Connell to the stand, it was his role to satisfy the Metropolitan Stipendiary, Mr. Cooper, that the said offences, namely murder, fire arm offences and drug offences, can pass the correspondence test in both elements of offence and sentence.

In respectfully submitted that the main line and thrust of concentration at that time was wholly on the question of murder.  

It follows that having passed the said correspondence test, the court was satisfied that if returned to Ireland, the Appellant if convicted would be treated commensurate and in accordance with the elements of the correspondence test.

That meant that for 17 tons of cannabis and money laundering to the extent of £330,000, this Appellant was facing a prison sentence of no greater than 5 years which is in line with the sentencing guidelines for cannabis and the elements of the offence.

This Applicant has and holds a legitimate expectation as certified by Mr. O’Connell on behalf of the Irish Government which was used to satisfy the correspondence test and permit extradition.  Being sentenced to a term of 28 years was more than five times the amount of the legitimate expectation and the undertaking that was effectively given to the Metropolitan Stipendiary Magistrate Mr. Cooper on behalf of the Irish Government.

The Irish Government is duty bound to maintain undertakings and submissions made to a foreign state no matter how sour the matter may taste.

Had the Metropolitan Stipendiary Mr. Cooper been aware that for 184 kilo of cannabis this Appellant would face a sentence of 28 years imprisonment, it is without doubt that any English court would not have consented to an extradition and it would certainly have failed to satisfy the correspondence test.  

Under the Misuse of Drugs Act 1971 the maximum sentence is one of 14 years for cannabis.  Judge Rucker made the position clear that for 17 tons of cannabis plus money laundering, the maximum sentence he had in mind was one of 5 years and time served.

23.
This Appellant respectfully requests and urges this Honourable Court 
to consider the foregoing and find, for all or any of the reasons 
hereinbefore referred to, that the sentence opposed by the Learned 
Criminal Court of Appeal was not the correct or appropriate one in  the 
circumstances.


                Una McGurk SC


                Patrick Russell BL



