THE HIGH COURT 

IN THE MATTER OF THE CONSTITUTION OF IRELAND AND IN THE MATTER OF A HABEAS CORPUS APPLICATION

(Ex Parte)

AND TO AN ENQUIRY PURSUANT TO THE PROVISIONS OF ARTICLE 40.4. 2-5

- AND -

IN THE MATTER OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS UNDER ARTICLE 5.4 THE HABEAS CORPUS GUARANTEE

BETWEEN /

JOHN GILLIGAN

APPLICANT/

- AND -

THE GOVERNOR OF PORTLAOISE PRISON /

THE DIRECTOR OF PUBLIC PROSECUTIONS /

THE GARDA SIOCHANA /

THE ATTORNEY GENERAL /

IRELAND

RESPONDENT/

NOTICE OF MOTION FOR THE SITTING OF

THE COURT

TAKE NOTICE that the Applicant herein will make an application to this Honourable Court as soon as the Applicant in pro per or Counsel can be heard  for an Order pursuant to the provisions of Article 40.4.2 of the Constitution of Ireland for an enquiry into the legality of this Applicant’s detention at Portlaoise Prison. 

And we act as agents for Studio Legale Internazionale of 3-4 Largo. G Tartini, Rome 00197 Italy and we have been requested to relay the said attached application on behalf of the above. We rely upon the provisions of the Irish Constitution Art. 40 (4) (2) confirming the constitutional right for the applicant or any application being made “on behalf” of the applicant to question the validity of the said warrant of detention.

The said Irish Constitution as per Art.40 (4) (2) contains provisions for applications made to the High Court or “any judge thereof” alleging unlawful detention. The Court will also kindly note the Irish Constitution and the use of the words "shall forthwith enquire" makes the said application or complaint mandatory.

On behalf of the Applicant it would be appreciated that the Applicant be produced in order that he/or his legal representatives can be heard.

Submitted by Paul Martin & Co. Solicitors of 8-10 Eastern Road, Romford Essex, RM1 PG, England as agents for Studio Legale Internazionale, Largo G Tartini 3/4 Roma 00197 Italy. The nature of the case and reasons to be offered, as proof of the truth of this application.

And for an Order directing his release from said detention.

AFFIDAVIT OF JOHN GILLIGAN

I, John Gilligan of Portlaoise Prison being aged eighteen years and over make oath and say as follows:

I make this affidavit from facts within my own knowledge where so ever appears and where so ever appears I believe the same to be true.

APPLICATION OF JOHN GILLIGAN TO THE HIGH COURT IN ACCORDANCE WITH ARTICLE 40 (4) (1-4) OF THE IRISH CONSTITUTION

PROVISIONS OF THE IRISH CONSTITUTION ART 40 (4) (1-4)

4.
1
No citizen shall be deprived of his personal liberty save in accordance with law.



1. Upon complaint being made by or on behalf of any person to the High Court or any judge thereof alleging that such person is being unlawfully detained, the High Court and any and every judge thereof to whom such complaint is made shall forthwith enquire into the said complaint and may order the person in whose custody such person is detained to produce the body of such person before the High Court on a named day and to certify in writing the grounds of his detention, and the High Court shall, upon the body of such person being produced before that Court and after giving the person in whose custody he is detained an opportunity of justifying the detention, order the release of such person from such detention unless satisfied that he is being detained in accordance with the law.

2. Where the body of a person alleged to be unlawfully detained is produced before the High Court in pursuance of an order in that behalf made under this section and the Court is satisfied that such person is being detained in accordance with a law but that such law is invalid having regard to the provisions of this Constitution, the High Court shall refer the question of the validity of such law to the Supreme Court by way of case stated and may, at the time of such reference or at any time thereafter, allow the said person to be at liberty on such bail and subject to such conditions as the High Court shall fix until the Supreme Court has determined the question so referred to it.

3. The High Court before which the body of a person alleged to be unlawfully detained is to be produced in pursuance of an order in that behalf made under this section shall, if he is not available, the senior judge of that Court who is available so directs in respect of any particular case, consist of three judges and shall, in every other case, consist of one judge only.

1.
The Warrant of Detention is herein-under attached




Ex. 1.

2.
The Applicant relies upon The Prison Rules 2005 (Part II Reception and Registration):

“Lawful Detention: 3.1-: A person shall not be admitted to a prison as a prisoner unless there is in force in respect of him or her for the time being a valid committal order, warrant, order or certificate authorizing his or her detention in prison.”

b) I say that the applicant submits and contends the said below warrant of detention is defective for the following motives:

The said Warrant of detention contends:

c) “Return of Prisoner under Rule Order or Sentence at a Special Criminal Court held in the County commencing on Tuesday the 13th day of June 1972.”

d) “To The Governor of Portlaoise Prison. Receive into your custody the body of the above named person tried and convicted at a Special Criminal Court held at Green Street Court House, Dublin in the County of Dublin on the 13th day of June 1972 and following days before a Special Criminal Court and cause said person so convicted to undergo the sentence as set out above.”

The said sentence was one of 28 years imprisonment.

The warrant is defective and thus not valid as it contends the sentence to be one of 28 years whereas the maximum sentence capable of being imposed was one of 14 years imprisonment. The Applicant was made subject to an extradition order from the United Kingdom. The following are to be considered:

SENTENCING GUIDELINES FOR DRUG OFFENCES

R v Aramah (1982) 4 Cr.App.R.(S) 407  imposes an obligation on the English Courts to impose sentences of 12-14 years on Class A drug offences involving over £1m. On street values of £100,000 or less 7 years. R v Bilinski (1987) 9 Cr.App.R.(S) 360 revised those sentences with subjective increases. However, for Class B drugs of which cannabis resin at the time of conviction was applicable the sentences medium quantities above 20kg was 3-6 years imprisonment. For “massive quantities” a sentence of 10 years imprisonment.

R v Djahit [1999] 2 Cr.App.R.(S) 142 established a starting point of 5 years imprisonment for class A drugs.

R v Twisse [2001] 2 Cr.App.R.(S) 37 established a sentence of 5-7 years for Class A drugs.

R v Afonso and others [2004] EWCA Crim 2342 reviewed the above guidelines for Class A drugs and increased slightly the guidelines to a starting point of 6 years.

The importation of Class A drug under the Misuse of Drugs Act 1971 is life imprisonment whilst for a Class B drug is 14 years imprisonment. There is a submission in this respect and further motivation as to why the President should use the said powers. The Applicant was extradited from the United Kingdom to Ireland. In conceding such extradition the requesting country, namely Ireland, would need to undertake to the requested country, namely the United Kingdom, that any punishment imposed in the requesting country (Ireland) would not exceed the punishment for an equal offence in the requested country, (UK) and on that speciality would extradition be conceded. Correspondence has been exchanged between the Solicitors for the Applicant and both the Crown Prosecution service in London and the Home Office Judicial Co-operation Unit both in effect looking towards each other to answer questions sought by the Applicants Solicitors. Neither is able to respond to the question of what constitutional guarantees were offered by Ireland when the extradition of the Applicant was conceded which would have been a pre-requisite.

It has since been verified that Ireland acceded to the European Convention on Extradition on 2 May 1966 and ratified such into legislation on 31 July 1966 and as such was bound by such thence onwards. Ireland was able to do such by its membership of the Council of Europe and subsequent membership of the European Union.

The European Convention on Extradition signed in Paris on 13 December 1957 is the relevant legislation governing extradition between two EU Member States. Art 12 of the said Treaty states as follows:

e) The request shall be in writing and shall be communicated through the diplomatic channel. Other means of communication may be arranged by direct agreement between two or more Parties.

f) The request shall be supported by:

1. the original or an authenticated copy of the conviction and sentence or detention order immediately enforceable or of the warrant of arrest or other order having the same effect and issued in accordance with the procedure laid down in the law of the requesting Party;

2. a statement of the offences for which extradition is requested. The time and place of their commission, their legal descriptions and a reference to the relevant legal provisions shall be set out as accurately as possible; and

3. a copy of the relevant enactments or, where this is not possible, a statement of the relevant law and as accurate a description as possible of the person claimed, together with any other information which will help to establish his identity and nationality.

Art.28 imposes the following conditions upon Council of Europe countries:

  This Convention shall, in respect of those countries to which it applies, supersede the provisions of any bilateral treaties, conventions or agreements governing extradition between any two Contracting Parties.

The guidelines in cannabis resin convictions are founded in R v Ronchetti [1998] 2 Cr.App.R.(S) 100 and issued in conformity with, but by way of addendum to R v Aramah (1982) 4 Cr.App.R.(S) 407. Those guidelines state for importation of 500kg or more requires a sentence of 10 years to 14 years imprisonment. For 100kg or more 7-8 years imprisonment. For importation of cannabis the following Appeal cases founded:

7 years reduced to 5 for 60.8kg herb [Price 1985] 

5 years reduced to 3 for 43kg herb [Abdut 1981]

5 years reduced to 2 for 15kg herb [Daly 1988]

5 years upheld for 3.25kg oil [Briggs 1984]

10 years reduced to 5 for 152kg [Forsythe 1980]

For possession with intent to supply:

30 months reduced to 21 months for 31 £5 deals [Elder 1990 

2 years reduced to 15 months for 23 "eighths" [Finkhouse 1990] 

3 years reduced to 2 years for 631g cannabis resin [Cook 1990] 

4 years upheld in Scottish courts for 427g cannabis resin [Hudson -v- HMA 1990]

It is thus contended that as a matter of jurisprudence and convention the maximum sentence that the Applicant should have imposed was one of 14 years since the Applicant was extradited and the maximum sentence in the United Kingdom for Class B drug (as cannabis was at the time of extradition subsequently downgraded to Class C and upgraded subsequent to B) was 14 years.

The authorities cited show the appropriate sentence of the Applicant was more one of between 8-10 years than the maximum.

The Applicant has been in custody since 6th  October 1996.

Had a sentence of 14 years been imposed the release date of the Applicant would be April 2007 and had a sentence in accordance with the guidelines been imposed of 10 years the Applicant would have been restored to liberty in 2004.

It follows the significance of European Jurisprudence and compliance is of greater interest to the nation than the detention of an individual.

The European Convention on Extradition imposes as an obligation upon the Contracting parties full compliance. The manner upon which the Applicant was extradited should have imposed upon the State compliance with the guarantees founded within the said Convention.

The United Kingdom imposes the maximum sentence of 14 years imprisonment for cannabis related offences.

The Applicant was acquitted of other serious charges and the real motivation for the extradition. 

The imposition of 28 years imprisonment, double the maximum permitted under English Law, constitutes a violation of the European Convention on Extradition and violation of the right to a fair trial guaranteed under the Constitution of Ireland Art.38.1 and as such forms the basis for this Application to succeed and the said sentence of the Applicant remitted forthwith to ensure no further continued violations and acts of contempt by Ireland.

The extradition of the Applicant was contested to the highest level. The House of Lords was the final venue upon which the Applicant contended that extradition was not appropriate. The base of the submissions were that the offences charged in Ireland by the issue of the following warrants on 29 August 1997 amounted to an abuse of process and did not “correspond” with similar offences in the United Kingdom, a necessary pre-requisite for extradition:

a) the murder of Veronica Guerin;

b) 5 counts of unlawfully importing cannabis resin into Ireland;

c) 6 counts of possessing cannabis resin for the purpose of selling or supplying;

d) 2 counts of possession or control of firearms with intent to endanger life;

e) 2 counts of possession or control of ammunition with intent to endanger life;

f) 1 count of unlawful possession or control of firearms;

g) 1 count of unlawful possession or control of ammunition.

The Republic of Ireland applied for the warrants to be endorsed in the United Kingdom under the Backing of Warrants (Republic of Ireland) Act 1965. 

The return of the Applicant to Ireland was sought under section 1 of the Backing of Warrants (Republic of Ireland) Act 1965 which were challenged by the Applicant on the grounds the offences identified in the Irish warrants did not, as required by section 2(2), "correspond" with offences under English law, which are indictable offences or are punishable on summary conviction with imprisonment for six months. In a judgment given on 12 January 1998 the Divisional Court held in the case of Mr. Gilligan that the requirement of correspondence was satisfied: [1998] 2 All E.R. 1.

For the purposes of this application it is important to note that the Applicant was facing trial in the United Kingdom alleging various offences contrary to sections 49 and 50(1) of the Drug Trafficking Act 1994. The Applicant was arrested on 6 October 1996 at Heathrow Airport by a Customs Officer. He was carrying a suitcase containing 330,000 in Irish punts and sterling bank notes.

The offences the Applicant was facing in the United Kingdom were by nature far more serious than the six counts involving cannabis resin upon which warrants had been issued by the Special Criminal Court and which the Applicant was subsequently convicted in Ireland.

Notwithstanding such and the four year period the Applicant remained at the highest level of security at HMP Belmarsh the United Kingdom Trial Judge HHJ Rucker on 13th December 1999 at the Crown Court in Woolwich stated as follows in a recorded judgement by Messrs. Smith Bernal (page 22 para D):


“JUDGE RUCKER: I am, to put it bluntly, fed up looking at the other matter. In my view, I have had to. In my view I do not need to stop granting extensions of custody time limits. I am seized with this trial, your client has been in custody over three years. Even assuming he was convicted for this matter no sentence I will pass will be giving him any more time in custody.”

The Republic of Ireland elected a procedure of extradition which was subjective to The Backing of Warrants (Republic of Ireland) Act 1965. The Noble House of Lords in the United Kingdom found the offences corresponded with The Backing of Warrants (Republic of Ireland) Act 1965 s 2(2) which states as follows:


“(2) An order shall not be made under subsection (1) of this section if it appears to the court that the offence specified in the warrant does not correspond with any offence under the law of the part of the United Kingdom in which the court acts which is an indictable offence or is punishable on summary conviction with imprisonment for six months; nor shall such an order be made if it is shown to the satisfaction of the court.”

The critical provision is indeed section 2(2), namely the bar on return of the person "if it appears to the court that the offence specified in the warrant does not correspond with any offence under the law of the part of the United Kingdom in which the court acts which is an indictable offence or is punishable on summary conviction with imprisonment for six months."

The Applicant made the following submissions with regard to the cannabis resin offences which he was subsequently convicted:

“The warrants alleging unlawfully importing a controlled drug (cannabis) into the State: Counsel pointed out that the case is concerned with shipments of drugs on the high seas. Counsel said that in English law the territorial limits are 12 miles off shore. It may be different in Ireland.”

“The warrants alleging possessing a controlled drug for the purpose of selling or otherwise supplying it to another: Counsel said the words 'or otherwise supplying' introduces a material divergence between Irish law and English law.”

Lord Steyn ruled as follows: “My Lords, these are specious arguments in the context of the Act of 1965. The Divisional Court rightly rejected them: at 16A-E. In the case of each warrant there was an indictable offence under English satisfying the requirements of section 2(2). The submissions to the contrary must be rejected.”

Lord Cooke of Thorndon ruled as follows: “Having had the advantage of reading in draft the speech of my noble and learned friend Lord Steyn, I agree with it.”

Lord Hope of Craighead ruled as follows: “I have had the advantage of reading in draft the speeches which have been prepared by my noble and learned friends Lord Steyn and Lord Clyde. I agree with them.”

Lord Clyde agreed stating: “In deciding whether the offence specified in the warrant corresponds with some offence in the local jurisdiction I do not consider that it is useful to attempt a distinction between matters of fact and matters of law.”

Lord Browne-Wilkinson agreed with the speeches of the House.

It has been important to note the above as it is the foundation upon which this application is submitted. Once the Republic of Ireland embarked upon the course of extradition from the United Kingdom it was bound by the governing principles as stated above. Once convicted of the offences involving cannabis resin and acquitted of the other more serious allegations the Applicant should have been treated in accordance with the “corresponding” consequences imposable in the United Kingdom. It is conceded had the Applicant simply returned to Ireland of his own volition without extradition proceedings the sentencing guidelines applicable would have been those as specified under Irish Law.

As it is the Republic of Ireland has violated the agreement whether in writing or implied by the manner upon which the Applicant faced trial in Ireland viz extradition and was sentenced to a term of imprisonment in excess of the maximum permitted.

The Warrant of detention is thus per se invalid and the Applicant seeks an order of de liberate.

AND FURTHER

The Applicant was tried by the Special Criminal Court. The said Court was first established by the Dail under the Offences Against The State Act 1939  primarily to prevent the Irish Republican Army from subverting the neutrality of Ireland during the Second World War. It was re-enacted from 1972 after an increase in IRA activity in Northern Ireland and the Republic of Ireland. The Dail made it clear that in accordance with Article 38 (3) of the Irish Constitution:

1. Special courts may be established by law for the trial of offences in cases where it may be determined in accordance with such law that the ordinary courts are inadequate to secure the effective administration of justice, and the preservation of public peace and order.

the only offences the Special Criminal Court could hear were “scheduled offences” since the foundation of the Court was based upon political circumstances of 1939. It was predominantly in the minds of the Founding Fathers of the Constitution the necessity of holding a judicial policy of alienation from Special Courts that existed pre 1922 during the rule of the British.

It was for these reasons that the Irish Constitution was drafted in a manner that whilst permitting Courts similar to those that were imposed on the Founding Fathers of the Constitution by the ex British Rulers the citizens of Ireland would not have similar Courts imposed upon them indefinitely. They would remain on temporary measures during special times. Thus the name of the Special Criminal Court. The lifespan though of the said Special Criminal Court born during “special” times was always intended to be limited and to try only “special” or what the legislature drafted as “scheduled” offences. They were never designed to try all and sundry and usurp the rights of The High Court.

There is no challenge to the ability of the Dail to reconvene the Special Criminal Court. However, the role of the said Court by its first invocation in 1939 was, as stated, solely to try “scheduled offences”. The said scheduled offences were as follows:

g) Conspiracy and Protection of Property Act 1875

h) Explosive Substance Act 1883

i) Offences Against the State Act 1939

j) Firearms Act 1925 to 1990

k) Criminal Damage Act 1991

There were no provisions for any other offences or non “scheduled offences” other than with the special leave and certificate from the Director of Public Prosecutions stating and certifying the ordinary courts being inadequate at trying the said case.

The Certificate or “leave” of the Director of Public Prosecutions must, as a matter of pure law, be in writing and served upon the Court and the Defence. The DPP was required also to have fully investigated the possibilities of trying the case using the normal route and had to be satisfied on the balance of probabilities and using evidence collated that the High Court and trial by jury as required by the Irish Constitution would not be appropriate.

The Adoption of any method outside the application of the Irish Constitution Article 38 (5):

“Save in the case of the trial of offences under section 2, section 3 or section 4 of this Article no person shall be tried on any criminal charge without a jury.”

would remain alien to the Founding Fathers of the Irish Constitution and be deemed to be reminiscent of the judicial system under British Rule.

There is no such evidence of the DPP having held a full investigation and of having considered the question based upon admissible evidence or of having served any such evidence, which would have been subject to challenge, upon the Applicant.

In fact there is no evidence that the Director of Public Prosecutions has complied with the mandatory and statutory obligations imposed by the Offences Against the State Act 1939 s. 48 which recited is as follows:

48.-Whenever a person charged with an offence has been sent forward by a justice of the District Court for trial by the Central Criminal Court or the Circuit Court on such charge, then and in every such case the following provisions shall have effect, that is to say:-

l) if the Attorney-General certifies that the ordinary Courts are, in his opinion, inadequate to secure the effective administration of justice and the preservation of public peace and order in relation to the trial of such person on such charge, the Attorney-General shall cause an application, grounded on his said certificate, to be made on his behalf to the High Court for the transfer of the trial of such person on such charge to a Special Criminal Court, and on the hearing of such application the High Court shall make the order applied for, and thereupon such person be deemed to have been sent forward to a Special Criminal Court for trial on such charge;

m) whenever the High Court has made, under the next preceding paragraph of this sub-section, such order as is mentioned in that Paragraph, the following provisions shall have effect, that is to say:-

n) a copy of such order shall be served on such person by a member of the Garda Siochana,

o) a copy of such order shall be sent to the appropriate county registrar,

p) such person shall be brought before a Special Criminal Court for trial at such time and place as that Court shall direct,

q) if such person is in custody when such order is made, he may be detained in custody until brought before such Special Criminal Court for trial,

r) if such person is at liberty on bail when such order is made, such bail shall be deemed to be for his attendance before a Special Criminal Court for trial at such time and place as that Court shall direct and, if he fails so to attend before the said Court, he shall be deemed to have broken his bail and his bail bond shall be estreated accordingly.

Not only there is NO evidence that the DPP failed to comply with s48 (b)(1) but it is stated he FAILED TO COMPLY with the relevant section. 

The wording of the said Offences Against the State Act 1939 makes it mandatory and not discretionary the said transfer to the Special Criminal Court by the use of the words “The High Court SHALL.” It follows that the High Court is therefore not an impartial court as required by the European Convention on Human Rights 1952 Art. 6 but a conduit Court prior to transfer to the Special Criminal Court. The removal however, of any right of The High Court, by the use of obligatory wording such as “shall” subtracts the said Court from being in compliance with the European Legislation upon which the Nation of Ireland is bound made the European Treaties it has ratified. It makes per se any transfer invalid if its functions are not compliant with the European Convention on Human Rights 1952 in its entirety.

It also follows however, that prior to the Trial at the Special Criminal Court being effective the requirements of Section 48 (b) (I) onwards are mandatory. There is no evidence any member of the Garda Siochana ever complied with Section 48 (b) (I) a statutory requirement prior to Section 48 (b) (iii) occurring and any trial commencing. It is stated the DPP failed to comply making events subsequent a NULLITY.

There is per se no evidence of the said certificate having been produced in accordance with the appropriate Legislation. It is stated the DPP failed to comply per se. As stated it makes all events subsequent a nullity.

The failure or absence of the said certificate and/or the evidence supporting the issue of such from the Director of Public Prosecutions and compliance with the full pre-requirements before The Special Criminal Court in the case of the Applicant would make the said pursuant trial, verdict, and sentence a nullity.

As a consequence the Warrant of Detention becomes per se invalid and the Applicant is wrongfully and unlawfully detained.

PETITION TO THE HIGH COURT OF THE APPLICANT

The said Applicant John Gilligan does request the High Court to hear this Application in accordance with the provisions and guarantees of the Irish Constitution under Article 40 (4) (1-4)

And In the Matter of the European Convention on Human Rights under Article 5.4 The Habeas Corpus Guarantee

And that the High Court be moved to produce him pro per or with Counsel to remedy the said wrong by restoring to the said Applicant to a state of liberate.

3rd  October 2005.

PAUL MARTIN & CO. SOLICITORS,

ROMFORD

ENGLAND

As agents for 

STUDIO LEGALE INTERNAZIONALE

Largo G Tartini 3-4

00198 Roma

Italia

TEL: + 39 06 85203516

FAX: + 39 06 80692652

www.studiolegaleinternazionale.com
REF: DM/GDS/SLI-PH








Sworn this       day of October  2005.








By the Applicant








At Portlaoise Prison,








In the County of Laois.

------------------------------------------------
-------------------------------------------------

JOHN GILLIGAN



Commissioner for Oaths

Served on the following:

To / 







To /









The Registrar,





The Chief State Solicitor

The High Court,





Osmond House,

Four Courts






Little Ship Street,

Dublin 7.






Dublin 8.



