EUROPEAN COURT OF HUMAN RIGHTS

Council of Europe

Strasbourg, France

APPLICATION

under Article 34 of the European Convention on Human Rights

and Rules 45 and 47 of the Rules of the Court

I.
THE PARTIES

A.
THE APPLICANT

1.
Surname: …….GROOMBRIDGE
2. First name………..Mark


Sex: Male

3.
Nationality ……. British

4. Profession .. Company Director
5.
Date and place of birth: .. 15 May 1961 United Kingdom
6.
Permanent address: .. .. 101 Smithfield Rd, Uttoxeter, Staffordshire  UK & 57 Balance Street, Uttoxeter, Staffordshire  UK
7.
Tel. No. …….N/A
8.
Present address (if different from 6.) .. [as above]

9.
Name of representative … Avv. Giovanni Di Stefano/ Avv. Domenico Marinelli
10.
Occupation of representative ….. Lawyer

11.
Address of representative ….. Studio Legale Internazionale, Via Tommaso Salvini 15, 00197 Rome  ITALY
12.
Tel. No.: … +39 06 85203516
Fax No.: .. +39 06 80692652

Mob.: .. +44 7766 732 099
E-mail: giovanni.distefano@btopenworld.com
B.
THE HIGH CONTRACTING PARTY

13.
The United Kingdom of Great Britain and Northern Ireland

II.
STATEMENT OF THE FACTS

14.1.
The Applicant was charged in the United Kingdom with offences under the Medicines Act 1968. The charges related to the Applicant's activities, from about March 1999 to September 1999, during which time he traded from an internet website in the name of MCS for the sale of various products, including Viagra. On 28 September 1999, the Applicant became managing director of Menscare UK Limited, which commenced trading on 1 October 1999. All the shares in that company were held within his family. For all intents and purposes, the Applicant was the "alter ego" of Menscare UK Limited. Hence the Applicant took no objection in the domestic proceedings to the corporate veil being pierced for the purposes of determining the Applicant's benefit from his criminal activities for confiscation order purposes. The limited company carried on the business of MCS as before until the UK Department of Health and police executed a search warrant on 7 September 2000.

14.2.
During the period between March 1999 and September 2000, the Applicant sold Viagra, a prescription-only drug, to the public without a prescription. The sales were primarily made from the website and sales concluded by telephone. Each pill was sold for £15 and typical weekly sales were approximately £14,000 or 1,000 pills. The total values of the sales of Viagra was a minimum of £630,000. The Applicant admitted that a net profit of £289,000 was generated.

14.3.
The Applicant was charged with offences of selling a medicinal product otherwise than in accordance with a prescription given by an appropriate practitioner contrary to section 58(2) and section 67(2) of the Medicines Act 1968. The Applicant pleaded guilty to the offences, on 10 May 2002, in the Crown Court at Stafford. For the purposes of this application, the custodial penalty imposed on the Applicant is not relevant.

14.4.
Pursuant to the Criminal Justice Act 1988 ("CJA 1988"), the sentencing Judge made a confiscation order under section 71 of the Act for £258,000. On 3 December 2002, the confiscation order was revised from the sum of £258,000 to the sum of £630,000. It was agreed between the parties before the sentencing judge on that occasion, that the figure of £630,000 represented a turnover figure in relation to the illicit sales of Viagra covered by the period of the allegations in the indictment, i.e. revenue, and not net profit.

14.5.
This argument, that the sum covered by the confiscation order should reflect profit rather than revenue, was not raised by either party before the sentencing judge on 3 December 2002. The point was, however, raised by counsel for the Applicant in hearings before the Court of Appeal. The judges of the Court of Appeal, ruling on the matter on 8 May 2003, refused, however, to allow this new ground of appeal against sentence, for the formal reason that it had not been argued in the courts below. Mr. Justice Treacy stated, at paragraph 5 of his Judgement:


"8. In our judgment, had this issue been raised by defence counsel then acting in the lower court, of whose competence no criticism is made, the case might well have proceeded on a different basis. It would not be fair now to open issues for the first time which the recorder [the sentencing judge on 3 December 2002] did not have the opportunity to consider and which, if raised, might have caused the Crown to take steps or make submissions adverse to the defendant in the lower court. Accordingly, we refuse this application for leave to amend the grounds by adding this ground."

14.6.
The Court of Appeal violated the Applicant's rights when it rejected his human rights arguments on the technical ground that the matter had not been raised in the lower court. Under Section 6(1) of the Human Rights Act 1998 ("HRA 1998"), "it is unlawful for a public authority to act in a way which is incompatible with a Convention right", which under Section 6(3)(a) of the HRA 1998, includes "a court or tribunal". Thus the Court of Appeal acted unlawfully in condoning the violation of a human right on the ground that the point had not been argued below. The Court of Appeal should have either considered the point itself, or remitted the matter to the sentencing judge for consideration.

III.
STATEMENT OF ALLEGED VIOLATION(S) OF THE CONVENTION AND/OR PROTOCOLS AND OF RELEVANT ARGUMENTS

15.1.
The above facts give rise to a violation of the Applicant's human rights, namely the right of each person to the peaceful enjoyment of his possessions, guaranteed by Article 1 of the First Protocol to the European Convention on Human Rights ("ECHR"), as well as, or in combination with Article 6 of the ECHR.

15.2.
Confiscation orders constitute a deprivation of a person's possessions and, therefore, prima facie, Article 1 of the First Protocol to the ECHR is clearly engaged thereby. Article 1 itself provides that deprivation of property is permitted only if it is in the 'public interest' and in accordance with general principles of international law.

15.3.
In James v. United Kingdom (1986) 8 EHRR 123, the European Court of Human  Rights ("ECtHR") held that the public interest requires:


1) that any deprivation of property must be for a legitimate purpose; and


2) the achievement of that purpose must strike a 'fair balance' between the demands of the general interest of the community and the need to protect individual rights, i.e. not impose an excessive burden on the latter.

15.4.
As regards "legitimate purpose", the purpose of the UK legislation on confiscation orders is to confiscate proceeds of crime. As Lord Steyn stated of the confiscation provisions of CJA 1988 in R. v. Revzi [2002] 2 WLR 235, at 244:


"14. It is a notorious fact that professional and habitual criminals frequently take steps to conceal their profits from crime. Effective but fair powers of confiscating the proceeds of crime are therefore essential. The provisions of the 1988 Act are aimed at depriving such offenders of the proceeds of their criminal conduct. Its purposes are to punish convicted offenders, to deter the commission of further offences and to reduce the profits available to fund further criminal enterprises. These objectives reflect not only national but also international policy […]

15. It is clear that the 1998 Act was passed in furtherance of a legitimate aim and that the measures are rationally connected with that aim."

15.5.
Confiscation orders should aim at confiscating the profits made by a person from criminal activities, not his turnover or revenue, since the latter does not truly reflect the proceeds of crime as it is reduced by the person's costs of running his business. In the case of the Applicant, and using hypothetical figures, if he bought 100,000 number of Viagra pills at £500,000 and sold them at £600,000, it is plain that the proceeds of his criminal activity is £100,000, i.e. the £100,000 profits that he has made from engaging in criminal activity. To deprive him of more than this sum is to violate his right to the peaceful enjoyment of his possessions in a manner that does not serve a legitimate purpose or, in the alternative, is disproportionate to that legitimate purpose. Moreover, it is not in accordance with general principles of international law, to the extent that most civilised countries with such confiscation legislation aim at confiscating profits, not turnover (see, for example, M v. Italy (1991) 70 DR 59, at 99:


"The [Italian] Government assert that the confiscation measure at issue is provided by law and pursues an aim compatible with the general interest, since it is designed to prevent the person concerned from using that part of his fortune which has been unlawfully acquired to produce profits for himself or for the criminal organisation at the expense of the community." (emphasis added)

15.6.
It should also be emphasised that in this passage, and many similar passages from judicial decisions in the UK, that the principal target is organised crime. Applying this regime to the Applicant, in respect of whom no such links whatsoever exist or have ever been asserted to exist, the disproportionately harsh effect of a confiscation order based on turnover rather than profits renders the human rights violation all the more apparent.

15.7.
Article 6 of ECHR has also been violated by the denial of a fair hearing on the issue of the violation of the Applicant's right to peaceful enjoyment of his possessions.

IV.
STATEMENT RELATING TO ARTICLE 35(1) OF THE CONVENTION


Leave to appeal to the House of lords was not sought.
16.
Final decision (date, court or authority and nature of decision)


8th May 2003 Court of Appeal Criminal Division: appeal dismissed
17.
Other decisions (list in chronological order, giving date, court or authority and nature of decision for each of them)


(1)10Th May 2002 plea of guilty entered at Stafford Crown Court

(2)12th November 2002 applicant sentenced at Stafford Crown Court by Mr RecorderMaxwell


(3)3rd December 2002 applicant re-sentenced at Stafford Crown Court by Mr Recorder Maxwell

18.
Is there any other appeal or other remedy available to you which you have not used? If so, explain why you have not used it.


No
V.
STATEMENT OF THE OBJECT OF THE APPLICATION

19.
The Applicant seeks a declaration that there has been a violation of the Convention and of the First Protocol thereto, an award of damages and/or just satisfaction under Article 41 of the Convention.

VI.
STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS

20.
Have you submitted the above complaints to any other procedure of international investigation or settlement?


No.

VII.
LIST OF DOCUMENTS


Include copies of all decisions referred to in Parts IV and VI above.


(1) Judgement of the Court of Appeal [2003] EWCA Crim 1371, 8 May 2003]

VIII.
DECLARARATION AND SIGNATURE


I hereby declare that, to the best of my knowledge and belief, the information I have given in the present application form is correct.







Place …Rome Italy…………………..







Date …01/11/2003……………………





(Signature of the applicant or of the representative)
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