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                                            Thursday, 4th September 2003

                                     R U L I N G

            THE COMMON SERJEANT: The applicant, Nicholas Van

                Hoogstraten, applies for bail pending his retrial.

                      The indictment upon which he will be retried

                alleging manslaughter having been preferred by direction

                of the Court of Appeal, (Criminal Division) who on 23rd

                of July this year when allowing his appeal directed that

                he be so retried. The parties are content that I should

                hear and determine this application, not withstanding

                the fact that the retrial judge has jet to be nominated.

                      Two objections are raised to the grant of bail.

                First, substantial grounds for fearing that if bailed

                the applicant would fail to appear at his retrial.

                Second, substantial grounds for believing that the

                applicant has and will continue to interfere with

                prosecution witnesses.

                      Taking each objection in turn, failure to appear,

                the respondents acknowledge that the applicant was not

                refused bail under this ground by the Court of Appeal,

                (Criminal Division) on 23rd July, that he was indeed

                granted bail in October 2001 and have not absconded by

                27th March 2002 when that bail was withdrawn by

                Mr Justice Newman, it being found then that he had
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                interfered with prosecution witnesses. Finally, that in

                being retried for manslaughter, he faces a less serious

                allegation than he did between October 2001 and March

                2002. Nevertheless, the respondents advance this head of

                objection to me, contending that the applicant will be

                aware that he was convicted by a jury who to do so must

                have been satisfied of a factual case contrary to the

                applicant's interests wholly unconnected with the

                misdirection found by the Court of Appeal, that the

                applicant knows that this territory will be revisited in

                the course of the retrial and knowing what the first

                jury thought of him and his case and so with a risk of

                reconviction for manslaughter which will attract a

                substantial period of imprisonment.  All these factors

                give rise to substantial grounds for believing that he

                will seek to avoid that risk, especially as he is a man

                of substantial means with interests outside the

                jurisdiction, particularly in Zimbabwe.

                      Mr Newman on the applicant's behalf meets this

                objection by contending that prior to the retrial there

                will be strenuous and extensive objections to areas of

                the background evidence and the relationships between

                the three persons on trial in the first trial as being

                areas of evidence which were admissible in the first

                trial when the applicant faced charges of murder and
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                conspiracy to murder, which Mr Newman submits are no

                longer relevant to the allegation of manslaughter.  If

                these objections succeed, as Mr Newman submits to me

                they ought, then as he puts it the applicant faces not

                only a different but a weaker case, and if he did not

                abscond before his first trial when he was on bail for

                in effect 6 months, Mr Newman asks rhetorically: why

                should he now?

                      Balancing those competing arguments, suffice it to

                say, I am not persuaded that the respondents have

                discharged the burden of persuading me to the extent of

                satisfying me that they have raised a substantial ground

                to fear, reasons to fear that if bailed the applicant

                will abscond. The more so when the issue of conditions

                to prevent him doing so while on bail such as those I

                imposed in October 2001 are brought into the equation.

                      So the Court turns to the issue of interference

                with witnesses. Now of course this was the ground upon

                which the Court of Appeal (Criminal Division) refused

                bail on 23rd July at the end of the hearing which his

                appeal was allowed and the retrial ordered.  The

                questions raised as a preliminary point in this

                application to me at the Court's instigation, may I say:

                whether and, if so, to what extent I am bound by the

                Court of Appeal's refusal, given that the full court did
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                hear evidence on the issue invited submissions and gave

                reasons, albeit, brief. Mr Waters on the respondents'

                behalf has urged that the proper approach in the

                circumstances should be that this court should be slow

                to come to a different conclusion unless the applicant's

                case shows that relevant considerations (that is to say)

                relevant to the grant or refusal of bail have developed

                since the hearing in the Court of Appeal, or fresh

                matters have arisen. Mr Newman does not disagree with

                that approach but urges that a major fresh consideration

                does exist in that the date for the retrial is

                substantially further away than the date in the Court of

                Appeal's mind, when the appeal was allowed and retrial

                ordered and bail refused, and that although the Court of

                Appeal heard evidence from Detective Inspector Sladen as

                to the ground upon which bail was refused for whatever

                reason leading counsel then appearing for the applicant

                chose not to cross-examine and the applicant did not

                give evidence before the Court of Appeal as he has

                before me. In my judgment, there is merit in that part

                of Mr Newman's submissions and accordingly I approach

                the second head of objection voiced by the respondents

                to bail, namely, interference with prosecution witnesses

                unchannelled by the Court of Appeal's refusal to bail.

                However, what does bear upon my decision is what
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                Mr Justice Newman found when he withdrew bail on the

                grounds of witness interference prior to and his

                findings of fact at the first trial. Those decisions

                touched upon the evidence of and what happened to the

                witnesses, Michel Hamdam and Tanaka Sali. The

                respondents have rehearsed before me the chronology in

                relation to those witnesses which is detailed in

                considerable detail in paragraph 25 of Mr Waters'

                written submissions dated 9th April this year, and rely

                upon it together with the findings of fact that they

                assert Mr Justice Newman made that compelled him to

                withdraw the applicant's bail in the first place on 27th

                March and to rule as he did on 9th May 2002, under

                Section 23 and then what he found subsequently in

                respect of the witness Tanaka Sali which caused him to

                reverse that ruling.

                      I will not repeat here Mr Waters' paragraph 25 but

                I emphasise, for the purposes of this judgment, that its

                contents have been urged upon me and weigh with me in

                support of the respondents contention that through

                witness interference prior to and at the first trial two

                of the most significant civilian witnesses for the Crown

                were rendered unavailable and -- (and I stress and) --

                that Mr Justice Newman's findings of fact were reached

                after hearing all the evidence that touched on those
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                rulings that the parties wished to place before him and

                 -- and I emphasise again -- that the respondents fears

                based thereon give rise to what they submit are

                substantial grounds for fearing that the retrial will be

                beset by similar problems now added to and manifest by

                what has happened to a third important civilian witness,

                Mr Brown, a retrial in which the respondents submit to

                me the civilian witnesses, in particular Michel Hamdam,

                Tanaka Sali and Anthony Brown have important and

                relevant evidence to give touching on the issue of

                manslaughter.

                      In the course of this hearing the applicant gave

                evidence before me.  He asserts that he has never

                interfered with a prosecution witness nor dishonoured

                any obligation that the Court has imposed on him. He

                puts evidential flesh on the bones of Mr Newman's

                submissions on his behalf that there are very good

                reasons why Michel Hamdam should want not to give

                evidence in either the applicant's trial or his retrial

                and should want to make sure that he was not within the

                jurisdiction when the applicant was either being retried

                or when he was tried or when he will be retried. In

                short, the applicant told me that Hamdam threatened the

                deceased, concealed that fact from the defence, was in

                league with certain police officers, the subject of
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                complaint to Commander Baker, the details of which given

                by the applicant to the Commander after his conviction

                have been extensively rehearsed in the course of this

                application, but that there was point, good point,

                powerful reasons existing for Hamdam to want to seek the

                withdrawal of the applicant's original bail.  For

                example, the threat to the child of one of his

                girlfriend's at a school being manufactured to that end

                and that as the applicant put it, Hamdam has both

                financial and commercial interests in seeing the

                applicant convicted. Rather than wishing to keep Hamdam

                away from the witness box the applicant assured me that

                he wanted to see him in it and answering the material

                that his legal team have assembled which will prove not

                only Hamdam's inherent dishonesty, but his complicity

                with the police or some of them in the course of the

                investigation into Mr Raja's death.

                      The applicant says with regard to Tanaka Sali,

                that she had interests of her own in making a statement

                to the police.  But having reflected on it contacted a

                solicitor of her own accord to retract it. But he, the

                applicant, at the time she did that was stuck in custody

                at Belmarsh Prison, thus could not have influenced her

                to make the retraction even if he wanted to. Had he done

                so, given his categorization as a remand prisoner, it
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                would instantly have been discovered by the authorities.

                      Of Anthony Brown, he says that he played no part

                in the retraction of his witness statement.  He told me

                that the first he heard of it was when he was told about

                it in prison shortly before this hearing. He says of

                Mr Brown, "I have no love for him." Pointing out to me

                that the two of them are in civil dispute over fees for

                work either done or not done or not done properly.

                      In my judgment, it is on the retraction of

                Mr Brown's witness statement that the determination of

                this application for bail should focus. It is necessary,

                therefore, to say a word about Mr Brown himself. In

                Mr Waters' submission he is the third most important

                civilian witness in the case against the applicant. He

                gave evidence at the first trial, as I understand it,

                without making substantial departure from his witness

                statement. As I have already indicated in the course of

                this judgment, his evidence is not only important in the

                first trial but it will remain important evidence in the

                formulation of the Crown's case at the retrial and it is

                their intention to call him to repeat the matters to the

                second jury that he gave to the first. Mr Waters submits

                to me that there was no hint either at that trial or

                indeed after it that Mr Brown sought in any way to

                retract the witness statement upon which that testimony

0009

                was originally based. Indeed, no hint either before or

                at proceedings in the Court of Appeal that Mr Brown

                wished to withdraw his evidence. No hint until on 9th

                August the prosecution were supplied by fax with a

                statement witnessed by a solicitor, dated 8th August,

                faxed apparently to those who act for the applicant at

                present, which I will read in its entirety.

                      "Subject: Nicholas Van Hoogstraten's possible

                retrial.

                      "(1), I understand from reports in the media that

                there may be an intention to retry Mr Van Hoogstraten on

                some charge or another in relation to the murder of

                Mr Raja. (2), I want to make it clear that I have no

                wish or intention of giving any evidence in respect of

                such proceedings. (3), I am very unhappy that my

                previous statements were misused by being taken out of

                context and elevated to a position that was not my

                intention. I therefore prefer to retract my statements.

                (4), There are a number of reasons for this, not least

                of which is my firm belief that Mr Van Hoogstraten had

                no involvement whatsoever in Mr Raja's tragic death.

                (5), I am concerned that I was brought into this case by

                the manipulation of persons unknown who were serving

                their purposes in casting blame on Mr Van Hoogstraten.

                (6), In the preparation of various drafts of my
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                statements the police had inserted a devastating and

                untrue assertion in one of the statements which

                fortunately I noticed before I signed. (7), I was

                closely involved with Mr Hoogstraten for over 15 years

                in both his private and business affairs.  At no time in

                this period have I known him to be associated with any

                dishonest or illegal activity, quite the contrary, as he

                has always asserted to me the necessity to act at all

                times within the law. (8), I have had no direct or

                indirect contact with Mr Hoogstraten since spring 2001,

                with the sole exception of providing the information to

                the police of a œ50,000 bet between Mr Hamdam and

                Mr Emanuel. (9), I have signed the statement of my own

                freewill before a witnessing solicitor as detailed

                below."

                      I submit the prosecution presented with that

                statement that it is beyond coincidence that now before

                the retrial, after the trial, that all three of the most

                important civilian witnesses in the case against the

                applicant should indicate either physically or in

                writing that they do not wish to give evidence against

                Mr Hoogstraten.

                      Mr Brown's merely being the final stage in a

                process which can be added to the finding originally by

                Mr Justice Newman that there had been interference with
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                Hamdam which caused him to be unavailable to the Crown,

                that that resulted in Mr Justice Newman making an order

                under Section 23 of the appropriate Act which will have

                permitted his witness statements to be read to the jury,

                that that position was circumvented when the second most

                important civilian witness, Miss Sali, declined to give

                evidence in the trial in circumstances which caused

                Mr Justice Newman to reverse his Section 23 ruling and

                now Mr Brown retracts his witness statement without

                having earlier given any hint that he was unhappy in

                circumstances that the prosecution characterised to me

                as extremely suspicious. The cumulative effect, submit

                the Crown, of the position with regard to those three

                witnesses is to present to the Court for the purposes of

                this head of objection to bail a substantial ground of

                belief that if bailed the applicant not only already has

                but will continue to interfere with witnesses. With that

                submission I am in agreement. The test is substantial

                grounds for believing.  Inevitably in a bail hearing

                like this, even one where as here evidence has been

                heard, and I have endeavoured to rehearse as fully as I

                can the various strands and points upon which

                Mr Hoogstraten himself was clearly anxious to ensure

                that I understood what his position was, there can be no

                final determination, ultimately that is a matter for the
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                jury. But with the test that the Bail Act does provide

                and with any subject's convention rights of which

                Mr Newman is anxious I have regard, and I do, I am

                nevertheless satisfied that in terms of proof for the

                purposes of a bail hearing the Crown have persuaded me

                to the degree that I need to be satisfied of in coming

                to the conclusion that I have indicated.

                      In that regard it will not do with respect to one

                of Mr Newman's arguments to say, in effect, that it may

                well be that interference has taken place; indeed

                Mr Justice Newman's findings to which I have referred

                are conclusive of that. Mr Newman goes on from there and

                says even starting from that for the present purposes

                interference, if interference there was, has taken

                place, it is now in a sense too late because the three

                witnesses in respect of whom the Crown submit the

                interference was made have been interfered with and

                there is nothing more in a sense that the applicant need

                achieve to prevent them giving evidence against him. As

                I say, that argument finds little favour with me for

                these reasons. A retrial will take place and it is a

                retrial at which the prosecution will seek to place

                before the jury the witnesses whom they have indicated

                to me they seek to call if permitted to do so, including

                Mr Brown. So that the evil of witness interference is
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                not mischief that disappears into the past as having

                achieved its purpose, but an evil through interference

                that continues in the future ensuring that Hamdam and

                Miss Sali and now Mr Brown do not give evidence in the

                future in that trial.

                      Accordingly and, for those reasons, I find that

                the second head of objection voiced by the Crown is made

                out and on that ground, and that ground alone, bail is

                refused.

                      To that finding I add in difference to Mr Newman's

                arguments what he characterise as his strongest point

                and that is that it cannot be right, given the time that

                Mr Hoogstraten will have spent in custody by the

                conclusion of his retrial, some 26 months it is likely

                to be, that is the equivalent of a four-year sentence of

                imprisonment, and having regard to the researches of

                Dr Thomas, QC, canvassed on the applicant's behalf in

                his grounds of appeal, the sentence following conviction

                for manslaughter, if that be the applicant's fate at the

                retrial, on the facts in support of that allegation,

                will be very, very much less than the sentence that was

                originally passed on his conviction of the first trial

                for manslaughter. So Mr Newman asserts that it cannot be

                right that a person should, in effect, spend the whole

                of his likely prison sentence before his trial, that
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                that is a factor that I should have at the forefront of

                my considerations. An argument which the Crown have met

                by submitting that its only relevance can be on the

                state of mind of a particular applicant for bail if he

                is contemplating absconding and therefore in the light

                of my conclusions -- of little bearing in

                Mr Hoogstraten's case.  As Mr Waters submits, the

                Court's overriding consideration should be to ensuring

                timely trial for this applicant as well as any person

                facing criminal charges of whatever severity -- timely

                trial, but with the witnesses at that trial being able

                to give evidence free from fear and interference. With

                that view of Mr Newman's final point I am in agreement.

                      Bail is refused.  It seems to me that the

                reverting to where we began, the day before yesterday,

                with the Contempt of Court Act order, that the proper

                order in the circumstances is to say that there should a

                complete prohibition on the outcome of these proceedings

                until further order. I will hear either of you if you

                wish to dissuade me.

            MR NEWMAN: I agree, my Lord.

            THE COMMON SERJEANT: That then is the order of the Court.

                              **********************
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