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Wednesday, 13th August 2003

                       RULING                       

THE COMMON SERJEANT OF LONDON:  On 23rd July, 2003, the Court of Appeal, Criminal Division, the Vice President presiding, allowed the applicant, Nicholas Van Hoogstraten's appeal, quashed his conviction, and ordered a retrial, directing that a fresh indictment be preferred within 28 days, that the applicant be arraigned upon it within two months, and that the retrial take place at a crown court to be determined by the presiding judge for the circuit where the original trial took place.

     The full court that day heard an application for bail pending the retrial.  That was refused.  The full court heard evidence from DI Andrew Sladen as to the grounds of objection voiced by the Crown responding to that application.  The application was refused.  The Vice President gave the reasons for the refusal at paragraph 87 of the transcript with which I have been provided.

     Consequent on the full court's directions, a fresh indictment has been preferred.  Today, Wednesday, 13th August 2003, Mr Newman, who is counsel for the applicant, submits that I as a judge of the crown court now have jurisdiction pursuant to the  Supreme Court Act, 1981, Section 81, Subsection 1(c), to hear an application for bail, it being submitted that the applicant is, 'in the custody of the crown court, pending the disposal of his case by that court'. Mr Jeremy for the Crown does not dispute that jurisdiction exists by virtue of Section 81, but submits that the Court of Appeal, Criminal Division, retains a continuing responsibility under Section 8, Subsection 2 of the Criminal Appeal Act, 1968:

     'The Court of Appeal may on ordering the retrial make such orders as appear to them to be necessary or expedient for the custody, or subject to Section 25 of the Criminal Justice and Public Order Act, 1994, release on bail of the person ordered to be retried pending his retrial',

and further submits that the matters that Mr Newman on the applicant's behalf seeks to lay before the Court by the application being made to me today should be directed to the Court of Appeal, as being applicable to that continuing responsibility.

     Mr Newman submits that the Court of Appeal, Criminal Division, would be functus.  It is his submission that the wording of Section 8, Subsection 2 of the 1968 Act means that having ordered the retrial and made, 'such orders as appear to them to be  necessary or expedient . . . ', that responsibility has been discharged and that any fresh application for bail should be made to the crown court.  This is a matter of some practical importance, since on the face of Mr Newman's application, it is surprising that within three weeks of the full court giving a reasoned judgment refusing bail, the applicant seeks to reopen the question of bail, and in particular the basis on which it was refused, doing so not with the Court that heard and refused the application, but with another judge, and furthermore a judge who is most unlikely to have responsibility for the retrial or the directions that it will be necessary to give for it.

     I make it clear that I have not considered the merits of the application.  If required to do so, of course I will.  However, my ruling is that the wording of Section 8, Subsection 2 of the Criminal Appeal Act, 1968, vests with the Court of Appeal, Criminal Division, the making of such orders as appear to them to be necessary or expedient for the custody or release on bail of the person ordered to be retried pending his retrial; that the matters that Mr Newman raises with this Court in the document headed, 'Grounds in Support of an Application for Bail on behalf of Mr Nicholas Van Hoogstraten', are matters which should be directed to the Court of  Appeal, Criminal Division, as part of their appellate jurisdiction.  That court sits in the High Court vacation.

     It will assist everyone if the Criminal Appeal Office could arrange for this matter to be placed before the vacation court as a matter of urgency.  If the result is that the Court is persuaded by Mr Newman that they are functus, then the matter can come back to me to be decided on its merits.

     I direct that a transcript of my ruling is prepared.

                    ‑o‑o‑O‑o‑o‑

We hereby certify that the above is an accurate and complete record of the proceedings, or part thereof.

Signed: SMITH BERNAL REPORTING LIMITED

AWM (13.08.03)

                     page1

