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Re: NICHOLAS VAN HOOGSTRATEN
1.
On 22nd July 2002 at the Central Criminal Court, the Client (“NVH”), who had been charged with murder and conspiracy to murder, was acquitted on those charges, but convicted of manslaughter.

2.
Subsequently, the Single Judge granted NVH leave to appeal against both conviction and sentence.

3.
As regards the appeal against conviction, NVH submitted four grounds. On 23rd July 2003 the Court of Appeal ruled in favour of the first ground of appeal, quashed the conviction and ordered a retrial. The Court of Appeal did not deal with the other three grounds of appeal against conviction which NVH had advanced, nor did it deal with the appeal against sentence. Obviously, upon the conviction being quashed, the sentence fell by the wayside.

4.
NVH is anxious that the Court of Appeal did not rule upon his other grounds which he had advanced against conviction: nor did it deal with his appeal against sentence.

5.
I am asked to consider whether NVH can now take any steps to ensure that the Court of Appeal does rule upon his submissions. I shall deal separately with appeal against conviction and appeal against sentence.

Appeal against Conviction
6.
The power to grant leave to appeal against conviction arises under section 1 Criminal Appeal Act 1968. It is a wholly separate provision from the power to grant leave to appeal against sentence, which arises under  section 11 Criminal Appeal Act 1968.

7.
The important wording is section 2(1) Criminal Appeal Act 1968 which reads:



Subject to the provisions of this Act, the Court of Appeal - 

(a)   shall allow an appeal against conviction if they think that the conviction is unsafe; and

(b) shall dismiss such an appeal in any other case

8.
As the wording makes clear, the Court of Appeal is not concerned with the individual grounds that may have been advanced by an appellant. It is, simply, obliged to allow an appeal against conviction if it thinks that the conviction is unsafe.

9.
An insistence that the Court of Appeal must deal with every point which an appellant advances amounts to an attempt to rewrite the detailed basis upon which the Court of Appeal has decided to allow the appeal. Looking at the result, NVH has won the appeal against conviction. The Court of Appeal has completed the functions imposed upon it by section 2 Criminal Appeal Act 1968 (supra), and is functus officio (as it confirmed in its judgment on the Mention hearing on 22nd August 2003. Moreover, a successful party has no right of appeal (the formal order sought would be identical to the formal order granted) . Regrettably, therefore, in the light of his successful appeal against conviction, I conclude that there is no mechanism whereby NVH can insist that any particular ground with which he is concerned is dealt with.

Appeal against Sentence
10.
Appeal against sentence lies only with the certification of the trial judge or the leave of the Court of Appeal: section 11 Criminal Appeal Act 1968.

11.
Pursuant to section 11(1) Criminal Appeal Act 1968, the Single Judge granted leave to appeal against sentence. It is a wholly separate leave (under a wholly separate statutory provision) from the leave granted to appeal against conviction.

12.
It can be argued that the Court of Appeal is not functus officio in this regard, because it has not deal at all with the question of sentence.

13.
If the question of leave to appeal against sentence is now listed for a mention before the Court of Appeal, the problem is that the Court will say that, in the light of the successful appeal against conviction, the question is moot. The onus will be on NVH to argue that (in the formal legal meaning of that expression) he retains an interest in the outcome of the appeal against sentence. The following arguments occur to me. There may well be others:

(a)
most importantly, Criminal Appeal Act 1968 Schedule 2 paragraph 2(1) provides that on any retrial, the defendant may not be sentenced to a more severe term than that passed on the original trial

(b)
the sentence passed by the original trial judge acts as a blight on bail applications

14.
I advise that the question of leave to appeal against sentence be listed for a mention before the Court of Appeal. The point is novel. Because NVH will be raising a point which upsets the procedure which the Court of Appeal has been adopting for many years, it may well receive judicial hostility. Given the importance and novelty of this sentencing point, I would welcome the input of Dr David Thomas QC before the matter is listed for mention.
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