Appeal of Van Hoogstraten 

(Case Number 2002/04615/X3)

Respondent’s Skeleton Argument

1. It may  be convenient to deal with Ground 2 of the appeal first as it deals with the preliminary issue as to whether manslaughter should have been left to the jury and in the view of the single judge raises “the more central point”.

Ground 2 –  The alternative verdict of manslaughter was left to the jury in circumstances in which the appellant was unable to give appropriate instructions in relation to that count, or call evidence with reference to that count.
2. It is of paramount importance to approach all directions given in the summing-up in the context of the issues raised in the trial and how those issues were raised.

3. The Appellant’s primary defence was that although he knew, and had known, Robert Knapp for many years, any visit by Knapp and Croke to the Raja house was not the product of his counselling or encouragement. 

4. In defence counsel’s opening address to the jury, the possibility was raised that in any event, the circumstances surrounding the killing were inconsistent with a contract killing as alleged by the Crown.

5. This was pursued by the Appellant during the course of his evidence. He described the allegation of a contract killing as “absolutely ludicrous” (Appellant’s evidence Divider 5 at page 109B) and suggested that prosecution counsel was “the only person that seems to think …it was any kind of contract hit (101D-E).  

6. The Appellant reinforced this argument by reference to:- 

i) The amount alleged to have been paid by the Appellant to the perpetrators (Divider 5 at pages 54F, 55E); 

ii) “It was during a robbery of some type or other or maybe a kidnapping, an attempted kidnapping”  (102G – 103B); 

iii) If the guy has opened the door and he is standing at the door, you are going to shoot him straightaway if that is what your intention is (106C-107A).

7. Particular stress was laid on the fact that the first shot had gone into the ceiling and was therefore intended to frighten rather than to kill  ie. “the first shot was never obviously intended to hit the man, was it?” (104G – 105G).

8. At the close of the Appellant’s case therefore, the court had to confront the possibility that the jury might conclude that:- 

i) The Appellant was a party to the visit by Knapp and Croke (as in the event they clearly did) but that -  

ii)  they could not be sure that he intended that Raja would be killed or serious injury inflicted.

9. It is respectfully submitted that in these circumstances the leaving of manslaughter to the jury was not done “in circumstances in which the Appellant was unable to give appropriate instructions in relation to that count or call evidence with reference to that count”.

10. It was the Appellant who raised the alternative basis. That neither the Appellant nor his counsel were disadvantaged is borne out by the fact that no objection was raised on behalf of the Appellant. 

11. In this respect please note trial defence counsel’s concession that manslaughter should be left to the jury made on 1st  July 2002 (transcript attached at Divider 6) – “It is a live issue on the run of the case and obviously your Lordship already knows the manner in which I opened the case, that of course almost inevitably in closing we will be suggesting that the contract killing, the Crown theory, does not stand scrutiny and of course that inevitably almost, in turn, opens the other prospect which my learned friend, Mr Waters, having been alerted by my opening statement, will have in mind”  (51A-C); and – 

“It almost seems inevitable depending on the degree to which I pursued the ‘contract killing is a nonsense in this case’ argument that it opens up other doors, almost inevitably my Lord, and if it does then it would seem to me that on the evidence in this case that that is an issue which arises and that is why I say my Lord I don’t think there is much I can do about it” (52C). 

12. The prospect of a conviction for manslaughter is always present on an indictment for murder by reason of S6(2) Criminal Law Act 1967.  Mr Ferguson, an extremely experienced advocate, was aware of that and took a pragmatic line when it was raised by the Judge at the appropriate time (ie: before speeches).  The possibility of a manslaughter verdict arose in part from the way in which the defence was conducted by Van Hoogstraten himself who made frequent references in his evidence to a robbery or kidnapping that had gone wrong.

13. Between the 1st July (when this issue was canvassed) and the 10th July (when the summing-up started),  during which period it is understood that Van Hoogstraten and Mr Ferguson had a number of conferences to discuss the contents of Mr Ferguson’s speech, no application was made to the learned Judge that he should not leave manslaughter to the jury.

14. In view of defence counsel’s submissions, it would have been wrong for the Judge not to leave manslaughter to the jury and would have left him open to the criticism that he had erroneously left Van Hoogstraten in a position where the jury could only return a verdict on murder in a case where manslaughter was a real alternative.

Ground 1 – The learned judge’s direction on manslaughter was inadequate in that it failed to indicate that the jury should acquit the appellant of manslaughter if they were not sure that the actions of the co-defendants were of a kind contemplated by the appellant when he instructed them to threaten or assault the deceased. 

15. Whilst it is of course open to fresh legal advisers to take a new point not raised at the trial, there was no complaint whatsoever during or at the conclusion of the summing up by trial defence counsel that the directions were misconceived or incomplete. It was obvious to the jury and the parties that the learned judge was dealing with the scenario which had been advanced and which centred around the use of a gun.

16. In declining to grant a certificate for appeal (25th October 2002), the learned trial judge indicated that he would “take longer than is normally regarded as necessary to rule partly because “Mr Kelson … has the disadvantage of having come to this case after the conclusion of the trial before the jury’. 

17. This reflected the importance of viewing the judge’s directions against the background of how the Appellant’s “secondary defence” arose.  The secondary defence was based upon the suggestion that the firearm was used but that the first shot was intentionally directed into the ceiling, in order to frighten, not accidentally as a result of a struggle as the Crown contended (see paragraph 7 above).

18. Further, that the jury and all parties recognised that the directions in the summing up were predicated on the presence of a firearm, is reflected in the reasoning the trial judge expressed when giving his judgement on the application for a certificate for leave to appeal on 25th October 2002 (at divider 7).  We respectfully  invite the court to read that judgement.  

19. In particular however the respondent relies upon the following line of reasoning: - 

i) the purpose of the contract must have been, on the jury’s verdict, that the appellant sought to achieve an end to the litigation being pursued by Raja.  This having been brought to a  head by Raja’s recent amendment of his case to allege fraud against the appellant.  

ii) Having regard to the fortitude demonstrated by Raja in pressing his claim eg: telling Van Hoogstraten that “he would not give in” (SU page 48D) and the character of Robert Knapp who was recruited by Van Hoogstraten it would be unrealistic to suggest that the means to be adopted would involve only relatively minor violence.  (The evidence in relation RK in this context is summarised in the judgement at pages 4C-5A);

iii) In these circumstances any party to the agreement would be “bound to conclude that the intimidation required and intended to achieve the objective would involve a display of extreme violence… sufficient to leave Raja convinced that unless he stopped the court action he would be subjected to really serious harm or death” (5B-C);

iv) “on these facts it is inconceivable that the parties to this venture did not appreciate that a gun was to be used and that any plan did not include the use of a loaded firearm (7C);

v) to these factors have to be added the facts (essentially not disputed) that: the events of 2nd  July 1999 were preceded by days of surveillance of the premises and the area;  the disguises used by the killers of jobbing gardeners;  the destruction by fire of the vehicle  within minutes of leaving the victim’s address with spare petrol being carried for that purpose; the carrying of spare cartridges for the gun and the use of the fertiliser bag to conceal the gun.  All of which features pointed to a well contrived plan involving the use of a gun and violence.

vi) Given that the evidence accepted by the jury was that RK and DC arrived at the front door of Raja’s home with a loaded gun it is inconceivable that those found to be a party to this venture did not appreciate that a gun was to be used and that any plan devised did not include the use of a firearm;

vii) Further, that forethought had been given to the gun and its disposal is illustrated by the fact that it was the one important exhibit which was not recovered by the police nor its remnants discovered burned with the other items in the van.

20. The Appellant’s criticism at paragraphs 14 and 15 of the grounds of appeal of  the judge’s reasoning  in giving his ruling on 25th October 2002 that – “the learned judge did not recognise that the question, whether the Appellant knew or foresaw that the co-defendants would use violence to the deceased of the kind that they did –was essentially for the jury and not for himself” is misconceived. 

21. The learned judge was doing no more than reflecting the  ‘secondary defence’ scenario advanced by the Appellant ie: “almost immediately upon their arrival the gun was fired into the ceiling of the downstairs hall, in circumstances which were consistent with the shot being fired to frighten Raja, who was then in the hall and within feet…” (6G – 7A of ruling on application for certificate - divider 7) and “that it was consistent with, and the hallmark of, the episode being one which was to frighten Raja, was urged by the defence for Hoogstraten and –was elaborated upon by him in evidence” (7D).

22. Returning to the summing up, each of the examples used by the learned judge (summing up page 11D)  when canvassing the alternative to murder with the jury of “threatening by force; assaulting him or kidnapping him or doing damage to his home” were predicated upon the basis of the use of a gun which was understood by all.

23. The Appellant was in a similar position to Sil Sin (Pok Lai Wai) in Li, Keung, Wai, Yip, Hoang, Leung (25 July 1997 Court of Appeal, transcript appended in the bundle of authorities). Judgment given by the Vice President at page 21 – 

“(The Crown argued that) the jury must have concluded that Sil Sin knew Hoang might intentionally cause some injury in the context of being a party to a joint enterprise which encompassed the discharge of a loaded firearm.  Discharge of the firearm was part of the enterprise to which he was a party.  Accordingly, the actus reus for manslaughter was death from the anticipated discharge of the gun.  If Sil Sin was a party to the firing of the gun, the mere fact that Hoang pointed it deliberately was an unforeseen consequence, not a departure from the common enterprise”.

and at page 23 – 

“It is to be noted that the facts of Dunbar were strikingly different from the present case in that Dunbar did not know that any weapon was being carried and the common design was merely to cause some harm.  In the present case Sil Sin knew that a gun was being carried and fired albeit he only believed to frighten.  The actus reus was the firing of the gun .. it would be astonishing if having authorised that activity, Sil Sin was entitled to be acquitted of any offence”
24. The appellant was perhaps fortunate that the jury were not directed that the appellant would be guilty of murder even if he did not necessarily wish Raja killed but realised that his co-defendants might use the gun to shoot Raja.  This is a direction it is suggested which it would have been open to the trial judge to give.

25. The reasons why a trial judge directed a jury in a particular way as revealed in the judgement of the 25th October would not of themselves rectify what would otherwise be a defective summing up, however it is respectfully suggested that the trial judge’s reasons put the directions in his summing up in their true context and provide further evidence that all parties at trial approached the case on the same basis in relation to the appellants secondary defence which of itself had at its centre the use of a firearm.

Ground 3:
The learned judge should have acceded to defence submission that the evidence adduced by the prosecution did not amount to a sufficient case to leave to the jury. 

26. Leave upon this ground was refused by the single Judge.

Ground 4:
‘The learned judge should not have admitted the evidence of Amrad (sic) Raja to the effect that the deceased said ‘these are Van Hoogstraten’s men’ shortly after the attack.

27. It should be noted that this evidence did not come from Amjad Raja.  Amjad Raja who was Mr Raja’s son, not his grandson, was not of course present at the time of the attack or shortly thereafter.

28. The evidence came from Rizvan Raja (victim’s grand-son) - “They are Van Hoogstraten’s men and they have hit me” [SU 27B] and Waheed Raja (victim’s grand-son)  - ‘Mr Van Hoogstraten’s people who have hit me’ [SU 29C-30A].  The words were uttered after the knife attack and the first shot into the ceiling but before the second fatal shot.

29. Again it is vital to approach this ground of appeal in the context of issues which arose in the trial.  Particularly, no objection was made at trial to the admissibility of this evidence either on behalf of the appellant or Knapp (an associate of and former employee of the appellant).

30. This was even though a copy of the Opening Note was forwarded to the defence two weeks before trial and objections to other matters received.

31. The reason that no objections to admissibility were made is simply that the defence chose to rely upon this evidence.  Specifically it was utilised to promote the argument that Michelle Hamdam was one of the murderers.  In order that this maybe fully understood it will be necessary to go into a little detail but the essence of the point is set out at 58C-59B of the Summing-Up.

32. The argument advanced on behalf of the appellant both in evidence and argument was that-

(i) There was a dispute between the victim and Hamdam in relation to a large property in Hove,  6 Brunswick Square.  This property was owned by Hamdam with the exception of the basement flat which was owned by Raja;

(ii) The suggestion was that Hamdam was conducting a campaign of harassment and violence against the victim in order to secure the flat and thereby dramatically increase the value of the investment;

(iii) While the reality was that Van Hoogstraten  had ‘ at no time owned any of the properties at 6 Brunswick Square’ [Admission No. 2 – attached at divider 3] Raja’s mistaken belief was that it was owned by Van Hoogstraten  and Hamdam was working for Van Hoogstraten;

(iv) Accordingly, when Raja issued proceedings against Hamdam arising out of the flooding of, and criminal damage to, the flat, this provided a motive for Hamdam to cause Raja harm; 

(v) This motive was increased by the suggestion that Raja had steadfastly refused to sell the flat to Hamdam;

(vi) Considerable emphasis was laid upon the contents of a police record of a meeting they had with the Raja family six days after the murder and adduced in evidence as admission No. 73 (Admissions attached at Divider 3)  i.e:

“Raja had told his family that he had been threatened by a man called Michelle who works for Hoogstraten.  This concerned 6 Brunswick Square of which Raja owned one flat on the basement level.  Hoogstraten owed all the other flats in the building” [as Raja believed the position to be] “Raja was threatened with violence should he not accept Hoogstraten’s offer to purchase the flat at a lower price of £20,000.”

(vii) Further emphasis was laid upon descriptions provided by three witnesses as to the surveillance period prior to the murder. Descriptions which, it was submitted were more consistent with Hamdam than Croke or Knapp i.e.

Delita Whitefield- ‘late 20s or 30s of Asian or mixed race’

Simon Stuart- ‘One looked Mediterranean or at least looked tanned’

Sarah Harris- ‘ Asian, Arabic, olivery sort of skin’

[Hamdam is Lebanese]

33. Accordingly argument was advanced in some detail in both the defence opening address and closing speech that the case against Hamdam was much stronger that that against Van Hoogstraten and that he had a much stronger motive to want Raja removed in relation to No. 6 Brunswick Square.  This issue was described as being ‘at the crux of the case.’

34. Specifically that Raja knew that Hamdam were an associate of Van Hoogstraten  and mistakenly believed the Van Hoogstraten owned No. 6; therefore Raja’s reference to “Hoogstraten’s men”  entirely fitted the fact that it was Hamdam who was his assailant and Raja’s mistaken belief that Hamdam was acting for Van Hoogstraten  in relation to No 6.

35. It is respectfully suggested that the Court should be wary of entertaining a complaint as to admissibility where the original approach employed by the defence has not met with success and an alternative strategy is now advanced.

36. Moreover in the Summing Up, the trial judge was at pains to emphasise that evidence as to Raja’s state of mind should be approached in a disciplined manner and e.g. that Raja perceived a threat is not evidence that there had been a threat [45B] and the fact that he felt a risk does not mean of itself that such a state of mind was justified [45G, 46D].

37. The direction in relation to the words used by Raja, was to direct this approach to Raja’s belief, and it was pointed out that his belief ‘may or may not have been correct’ [56B-C].  That whether his belief was correct should be decided ‘on the evidence in the case as I have endeavoured to tell you and not simply because Mohammed Raja stated that they were Van Hoogstraten’s  men [56 D].  
38. It is submitted that on this basis the words used were properly admissible and accepted to be so by the defence.

39. It is respectfully submitted that the conviction of Van Hoogstraten for manslaughter is safe and that this appeal should be dismissed.

David Waters QC

Tom Kark



16TH July 2003
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