IN THE COURT OF APPEAL

CRIMINAL DIVISION

Before 

Lord Justice Rose, Vice-President of the Court of Appeal

Mrs Justice Rafferty

Mr Justice Grigson

Nicholas Van-Hoogstraten

FOR MENTION

Counsel:
Mr David Jeremy for the Crown



Miss Rebecca Harris for the Crown



Mr Alan Newman for the Applicant

Mr Alan Newman QC

Introductions

Question as I understand it when allowed appeal against conviction reporting restrictions included details of bail our understanding 

Lord Justice Rose

Result of appeal could be published but nothing else

Subject argument to contrary if remains in custody public are entitled to know that

Should not at this stage report any further details
Mr Alan Newman QC

Issue of jurisdiction may be one judgement reported in some way 

Judgement can be reported reference not reference to Van Hoogstraten’s name

Lord Justice Rose

All read transcript 23 July 2003

And Common Sergeant’s judgement

What do the Crown say about jurisdiction?
Mr David Jeremy 

Concern Common Sergeant bail refused by this court strengths and weaknesses of case

Being asked to review court’s decision three weeks later

No change of circumstances

Rightly misgivings whether should consider issue of bail

Common Sergeant move to merits of bail application

Accepted Crown Court had jurisdiction under Section 8(1) of the CCA 1968

But also this court retained its jurisdiction Section 8(2) of the CCA 1968

Page 958 Archbold

Meaning of word ‘on’

Whether read exactly at time of retrial

Or whether as we submit on ordering a retrial

Retains jurisdiction through to final resolution of the case

Correct interpretation although dual jurisdiction

Clear from wording of Section 

Reads Section

Pending his retrial emphasised

If submission advanced by Applicant is correct

First of all it would mean that during the 28 day period, prior to preferment of indictment

Lacuna of jurisdiction

Accepted jurisdiction of indictment

Lord Justice Rose

This court’s jurisdiction entirely statutory once ordered retrial 

Crown Court then seized of the matter

Once certain indictment preferred

In this case indictment preferred

Point is if interpretation 

Lacuna of jurisdiction until time of indictment

Once retrial ordered

Argument is lacuna must be wrong

If what this means is court may make orders as appear necessary on ordering retrial

Act of ordering retrial under Section 7 of CCA 1968

Confers jurisdiction on Crown Court


Mr David Jeremy

Applicant’s application is correct

Delayed application

Could not bring before Common Sergeant until preferred indictment

Transcript conclusion of hearing on merits of bail

Heard evidence from Senior Officer 

No cross-examination by Peter Kelson QC

“Is your answer to pursue application on another occasion when you have instructions?”

Lord Justice Rose

Couldn’t have come back

Wasn’t suggesting come back to this court

Wasn’t contemplating coming back to this court

Adjourned for him to be able to take instructions
Mr David Jeremy

Perfectly reasonable

Argument interpretation 

No power to review decision

Consequence 

Puts Common Sergeant in decision 

Reviewing appeal 

Quite separate 

Change of circumstances

Key to resolution of change of circumstances

Question of which court

Question resolved change of circumstances

Not jurisdiction

Analysing consequences helps jurisdiction

Position I submit 

Jurisdiction would lie with this court

Application before Crown Court

Argument acknowledged implicitly by Mr Alan Newman QC in his Skeleton Argument 

Skeleton Argument contains 3 changes of circumstances

Had they been advanced before the Common Sergeant, that would have helped

In absence of a change of circumstances, jurisdiction of this court

Where change of circumstances Crown Court should prevail

Lord Justice Rose

In present case indictment preferred

Common Sergeant court had jurisdiction to deal with it

Most appropriate jurisdiction
Mr David Jeremy

Statute limits renewed applications 

Short of change of circumstances

Being asked to review in absence of change of circumstances

Mr Alan Newman QC

Factual matter does not relate to jurisdiction

Submissions before Common Sergeant

Abundantly clear seeking to advance new points

May or may not have been formal document

Common Sergeant could be in no doubt 

Not merely seeking to repeat matters before this court three weeks previously

Two provisions 

Relationship Section 8(2) of the CCA 1968 on ordering a retrial

Having ordered a retrial

Very different

At that time jurisdiction to deal with the issue of bail

Lacuna

Disregard Section 8(1) (c) of the CCA 1968 

Crown Court may order bail any person

It matters not which Crown Court

Crown Court jurisdiction thereafter

Crown Court jurisdiction

From moment court ordered retrial

This court retains jurisdiction until indictment preferred

Pending his retrial

When indictment preferred

Moment orders retrial

Limited jurisdiction until indictment preferred

Stretching meaning beyond recognition to retain a further jurisdiction

JUDGEMENT

On the 23rd of July 2003 this court, differently constituted quashing the defendant’s conviction for manslaughter ordered under Section 7 of the CCA 1968 a retrial and ordered under section 8(1) of the CCA 1968 a new indictment be preferred within 28 days.

Acquitted of murder

New indictment charge anything other than manslaughter

Application for bail

Leading Counsel then appearing who is not Leading Counsel today and not Leading Counsel who conducted the trial

This court heard evidence from a Detective Inspector called by the Crown in opposition

After an adjournment 

There were submissions that a retrial would not be before next March

Court refused bail 

On the ground that there were substantial reasons for believing that if released, the defendant would interfere with witnesses

Court impliedly ordering under Section 8(2) of CCA 1968, defendant remain in custody

Pursuant to this court’s direction

Fresh indictment preferred at the Central Criminal Court

Mr Alan Newman QC appeared on the defendant’s behalf and applied for bail

Jurisdiction on basis this court’s functions exhausted

Judge of Central Criminal Court jurisdiction to hear application 

Section 8(1) (c) of the CCA 1968

Court of Appeal may hear application any person who is in custody of Crown Court pending…

Submission repeats this court today

Common Sergeant declined to hear application

Basis of Section 8(2) of the CCA 1968

Vested continuing jurisdiction bail in this court

Section 8(2) of the CCA 1968, Court of Appeal on ordering a retrial may make such orders as appear necessary or expedient

Custody or subject to Section 25 of the Supreme Court Act bail

On behalf of the Crown Mr Jeremy submits in order to avoid a lacuna in jurisdiction for bail

Section 8(2) of the CCA 1968 on ordering a retrial ought to be construed as having ordered a retrial

Not able to accept that submission 

This court in circumstances of this case ordered a fresh indictment to be preferred in the Crown Court

No longer seized of this case relating to bail

May be on ordering a retrial under Section 7 jurisdiction ceases and passes to the Crown Court 

No doubt whatever once in the Crown Court and a new indictment is preferred jurisdiction ceases

Matters bail properly within Crown Court

Common Sergeant expressed willingness to consider merits of application if this court wished him to do so

This court no longer has jurisdiction if the defendant wishes to pursue an application for bail before a judge in the Crown Court

Express no view as to the merits of such an application

Written submissions of Mr Alan Newman QC said to be three respects circumstances changed

No view

Nor view as to whether in light of order under Section 8 (2) of the CCA 1968, it is possibly open to make an application to the Crown Court when this court has so recently refused it

We should add it is likely a Judge who will conduct the retrial will be identified within the next few weeks

Important any judge at the Crown Court who will hear a bail application should be provided with a copy of the transcript of this judgement

Relevant history and need to refer to earlier transcripts avoided

Reporting public entitled to know as a result of this application that the defendant remains in custody in accordance with the order made by this court on the 23rd of July 2003

Section 4(2) of the Contempt of Court Act 1981 shall be no publication of any further report of today’s proceedings which could identify the defendant pending the conclusion of his retrial or further order by this court

Mr Alan Newman QC

Report this matter intention

Here invite defendant’s costs order

Here because Common Sergeant

Not benefit of representation

No legally aided

Appearance as a direct consequence of Common Sergeant

If wished to take matter further would have to come to Your Lordship

Extension of orders made on ordering retrial

Obliged to come here 

Common Sergeant’s erroneous interpretation

Mr David Jeremy

Within Your Lordship’s jurisdiction

Lord Justice Rose

No order as to costs

Mr David Jeremy

Risk of full facts name omitted

Relating other facts could lead to identification of this Applicant

Complete ban reporting terms of judgement 

Name gone

Lord Justice Rose

Interest in reporting deferred not undermine jurisprudence
Mr Alan Newman QC

Pure judgement on jurisdiction

Genuine interest

Unrealistic reported

Lord Justice Rose

Amend order publication 

Reported as a result of today’s proceedings

Remains in custody from this court’s order on the 23rd of July 2003

No publication or further report or law report or otherwise until after retrial or further order of this court
