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(1) These further submissions are made in support of ground 1 of the grounds of appeal. They are based on judgments of the Court of Appeal, Criminal Division which have  been delivered since the original grounds and submissions were drafted, or have become known to counsel for the appellant since that time. It is submitted that each of the cases supports the essential submission underlying ground 1, that the direction on manslaughter was inadequate and that the conviction is as a consequence unsafe. 

R.v. Li, Keung, Wai, Yip, Hoang and Leung 

Court of Appeal, Criminal Division  (Rose L.J., Holland and Langley JJ., July 25, 1997.) 

(2) This unreported decision has been brought to our attention by counsel for the Crown. It is submitted that it fully supports the appellant's submissions on ground 1. 

(3) Four appellants were convicted of murder and kidnapping, one was convicted of kidnapping, and one , referred to as Sil Sin, of manslaughter and kidnapping.  Those parts of the judgement relating to Sil Sin are relevant to the present appeal. 

(4) The facts of the case are summarised in the judgment as follows:

"In outline, the circumstances were that, at 11.p.m. on 11th February l995, Wong and Wai Tai entered a fish and chip shop in Glossop, Derbyshire.  Wong had a sawn off shotgun.  It was fired, killing the owner of the shop Eddie Hui, to whom we shall refer  as “the deceased”.  The case for the Crown was that the shooting was the culmination of a plan originated by Li and in which all save Leung were involved to murder the deceased.  The deceased was a member of a Triad gang in Manchester.  Li was a senior member of a rival gang based in Belfast, which intended to take over the Manchester territory.  When Li’s associate Keung was assaulted by the deceased, Li took the opportunity to start the take-over by murdering the deceased."

(5) The case against Sil Sin apparently was that he had taken part in obtaining and preparing the shotgun, and that he had allowed his car to be used by those who perpetrated the shooting. Sil Sin claimed that his intention was that the deceased should be frightened, but that he did not know that it was proposed to shoot the deceased (transcript of judgment, p. 16). 

(6) The judge directed the jury as follows:

“.....before you can convict any defendant of murder on the above basis you must be satisfied that he knew not only that  John Wong or Wai Tai, if they believed that he was the carrier of the weapon,  not only had the gun but also that it was loaded with an effective cartridge...  If you are satisfied that a particular defendant knew that but that their realisation was not that John Wong may kill or intentionally inflict serious injury on Eddie Hui but that John Wong may intentionally cause some injury...not necessarily serious injury and John Wong does in fact kill Eddie Hui in the course of the venture, then you may find that particular defendant guilty of manslaughter, unlawful killing, as an alternative to murder.  The difference here being in the realisation by that defendant of what John Wong may do coupled with the knowledge that Eddie Hui would be faced by somebody carrying a lethal weapon.  


I say this, if an individual defendant did not know that the gun was loaded and believed that it was unloaded and that the enterprise was merely to frighten Eddie Hui through threats being made with an unloaded gun, then that would not be sufficient for you to find him guilty of murder or manslaughter.”

(7) The argument for the Crown was as follows: 

"For the Crown, Mr Warren  stressed that, in interview, Sil Sin said that he knew a gun would be fired to frighten the deceased, although in evidence he said that he treated this as nonsense.  Accordingly, the jury must have concluded that Sil Sin knew Wong might intentionally cause some injury in the context of being a party to a joint enterprise which encompassed the discharge of a loaded firearm.  Discharge of the firearm was part of the enterprise to which he was a party.  Accordingly the actus reus for manslaughter was death from anticipated discharge of the gun.  If Sil Sin was party to the firing of the gun, the mere fact that Wong pointed it deliberately was an unforeseen consequence, not a departure from common enterprise.  Accordingly, the passage relied upon by Mr Carus at 223 in Anderson and Morris does not relate to the present circumstances because Sil Sin contemplated the discharge of the gun, an act which the jury were entitled to conclude was within the joint enterprise. " 

(8) The relevant passage from the judgment is as follows: 

"In the present case Sil Sin knew that a loaded gun was being carried and fired, albeit he believed only to frighten.  In our judgment, in the present case, the actus reus was the firing of the gun: it would be astonishing if, having authorised that activity, Sil Sin were entitled to be acquitted of any offence.  It is further to be noted that, in Dunbar, no direction was given that if a principal acted outside the scope of the common design, he alone could be guilty.  In the present case such a direction was clearly given.


In addition to the authorities to which we have referred, we have also considered the comments of Professor Sir John Smith Q.C. on Dunbar [l988] Crim. L.R. 693, Rook [l993] Crim. L.R. 698 and Wan and Chan [l995] Crim. L.R. 296.  We venture to share Professor Smith’s doubts in the last of these notes as to the analysis in Stewart and Schofield of the alleged distinction between joint enterprise and aiding, abetting, counselling and procuring.  But nothing turns on that analysis in the present case.


In the light of the correct directions of law given by the learned judge, in particular in the passage starting at 22F which we have cited, the jury were entitled to return the verdict of manslaughter, which they did in relation to Sil Sin, on the basis that he authorised others to fire a loaded shotgun to frighten: aiming the gun to kill was not a complete departure from the enterprise.  His appeal therefore fails."

(9) The complaint underlying ground 1 is that the learned judge failed to give a direction equivalent to that given by the trial judge in the case of Sil Sin. The terms of the judgment cited above appear to indicate that in the absence of such a direction the conviction would have been quashed. 

R.v. Clarke 

Court of Appeal, Criminal Division (Tuckey L.J., Goldring and Cooke JJ. , December 20, 2002, [2002] EWCA Crim. 3154). 

(10) The appellant, aged 16 at the time of the offence, was convicted of manslaughter. An older co-defendant was convicted of murder. The appellant and his codefendant had attacked a man apparently in reaction to an indecent assault committed on a boy aged 11 (who was also charged but acquitted.). The deceased was stabbed to death by the appellant's co-defendant with a knife taken from the kitchen of the house where the killing took place. The appellant had taken part in the initial attack on the deceased, striking him with a piece of wood. The appellant's case was summarised in the following terms (para. 20).: 

"It was the defence case that the use of the knife by Howard was outside the joint enterprise to attack the deceased.  The prosecution had not proved that the appellant or his brother knew that Howard might obtain a knife or use it.  They were not party to its use.  Cormack's account could not be relied on.  The deceased's blood may have got onto the appellant's clothes when he came back to try and help him.  His own blood might have got onto his baseball bat when he cut himself on broken glass or china on the floor.  There was no evidence that the appellant was hostile to the deceased after Howard produced the knife.  It must have been the appellant who said, "Get what you want.  Let's get out of here"."

(11) The relevant part of the direction was as follows:

"Now, then the next thing I want to say to you is something about what barristers have called joint enterprise.  That is a phrase that deals with the question of possible joint responsibility for a crime that may in fact be physically committed by only one man.  Now in this case, your case, the Crown say, firstly, that Howard murdered [the victim], but also they say that the other defendants bear criminal responsibility for that act, even though their hand did not wield the knife which inflicted the fatal wound.  Therefore it is important that I explain to you and you understand the basis of joint responsibility or joint enterprise.  Well, it is this, if two or more of the defendants have put their heads together to commit a crime, here murder, as their conduct may clearly show, and took a part in committing it, sharing the intention to commit the crime, in particular shared the intention to cause really serious bodily harm, perhaps to kill the victim, the law is that they are all guilty of the offence, even if, in the case of defendant 2, or the third defendant, their hand did not wield the knife which inflicted the fatal wound.  However, before either defendant 2, Clarke, or defendant 3, PB, and remember of course their cases are separate, can be jointly responsible with Howard you must deal with these four questions; one, what was the purpose of the visit to the victim in his own house?  Was there a purpose agreed between all three to inflict violence short of killing him and short of causing him really serious bodily harm?  If that is, or may have been the purpose, in your judgment neither defendant 2 nor defendant 3 are guilty of murder, but they may be guilty of manslaughter if they realised that Howard might cause injury, might cause injury to [the victim] falling short of really serious bodily harm, and if you consider that Howard's use of the knife on the victim was not fundamentally different from any act which defendants 2 and 3 realised that Howard might do.

Now the second question is factual one, it arises out of what seems to me obvious, but remains for you to decide, namely that all the defendants went unarmed to the victim's home, that Howard used one of the victim's knives from his own kitchen to kill him, and defendants 2 and 3 and at other times Howard himself had less lethal weapons, such as the baseball bat, sticks or the chair leg gathered after their arrival at [the victim's] home.  I stress of course it is for you to decide what weapon each had at the various stages, where they obtained it or them and whether the fact that they each took up weapons, if they did so in your judgment, throws any light on whether they were acting together and whether they had a shared intent, and if so what that intent was.

Now the third question relates to the knife.  The question is, have the Crown proved defendants 2 or 3 knew that the first defendant, Howard, had the knife before he used it?  If no, the relevant defendant or defendants are not guilty of murder.  If, however, the answer to the question is, yes, you go on to consider the fourth question, which is this, it again relates to the knife, the question is, may it be the case that defendants 2 or 3 had no idea Howard would use, my emphasis, use that knife?  If so, may Howard's use of that knife be properly regarded as fundamentally different from any act which Clarke or Barrowcliff realised Howard might do?  If you answer yes to both parts of the question not guilty verdicts or verdict of murder are correct.  But if you decide Clarke or PB knew that Howard had the knife before he used it and knew that Howard would use it or might use it to cause really serious bodily harm or to kill then the relevant defendant is guilty of murder."

(12) The direction was criticised on the ground that it did not contain an adequate explanation of the requirements which were necessary to be satisfied if the appellant was to be convicted of manslaughter (para. 27):

"The point Mr Carey makes regarding the manslaughter direction is this.  Although the judge made it plain that the jury could only convict of murder if they decided that the appellant knew that Howard had the knife before he used it, or might use it, to cause really serious bodily harm or to kill, he never made it plain that foresight of the possible use of the knife was equally required to convict of manslaughter.  The joint enterprise manslaughter direction did not make that clear.  Indeed applying that direction the jury might have thought that provided the use of the knife was not fundamentally different from other violent acts agreed upon, they could without more convict of manslaughter.  In other words, that unlike murder it was not necessary to be sure that the appellant foresaw the possible use of the knife by Howard.  The jury might have thought that that was the real difference between murder and manslaughter.  The real difference between murder and manslaughter, he submitted, was this.  To convict of murder the jury had to be sure the defendant knew of the knife and foresaw its possible use by Howard as part of the attack with the intention of causing at least really serious injury.  To convict of manslaughter on the facts of this case the jury would have to be sure the defendant knew of the knife and its possible use as part of the attack, in a manner falling short of inflicting really serious injury."

(13) This submission was accepted and the conviction was quashed (para. 29):  

"We have not found this an easy issue to decide.  It is clear there was a perfectly good case of manslaughter against the appellant, if the appellant intended to cause some harm to the victim, as he clearly did, but also foresaw the possible use of the knife at any stage before its use, for that purpose as part of a joint enterprise with that as its purpose.  If they had found that the appellant and Howard jointly planned to cause serious physical harm, and the appellant foresaw the possible use of the knife for that purpose, then they should have convicted him of murder as well as Howard.  We can understand how the judge came to direct the jury in the way he did, given the way the case had been conducted with the prosecution alleging joint enterprise to cause really serious injury.  However, we have concluded that there is force in Mr Carey's submissions.  In our view, having regard to the directions as a whole, the jury might have thought they could convict of manslaughter without having to consider whether the appellant foresaw the possible use of the knife.  We accept that the jury would have been entitled to draw the conclusions relied upon by Mr Amlot, namely that the appellant had involved himself in a joint plan to frighten and assault the deceased, short of causing really serious injury, in which the knife was to play a part.  That was not however the basis upon which the case was conducted or left to them in the summing-up.  With some hesitation we have concluded that we could not safely uphold a conviction on that basis.  In short, for the reasons we have set out, this appeal against conviction must be allowed."

(14) Precisely the same complaint underlies Ground 1. Whether or not the jury would have been entitled to convict the appellant if correctly directed, they were not directed to the effect that the appellant would be guilty of manslaughter only if he contemplated the use by the co-defendants of lethal weapons. 

R..v Sobers

Court of Appeal, Criminal Division (Longmore L.J., Mitting and Treacy JJ., May 13, 2003: [2003] EWCA Crim.  1588.)

(15) The appellant was one of a number of men who took part in a robbery in which the deceased was killed by blows to the head with a gun. The appellant was alleged to have taken part in the robbery, although he did not personally attack the deceased, he armed himself with a knife and a gun and attacked another victim who was not killed. He was convicted of murder and robbery. 

(16) The defence submitted at the close of the prosecution case that there was no case to answer, on the ground that the attack on the deceased was outside the scope of the common design. The submission was rejected in the following terms (as summarised in the judgment at para. 11):

"The judge rejected that submission and stated that the accused had gone to Harleys together armed with a knife and a gun.  They had been concerned that the robbery of the safe should not be interrupted and had asked Miss Smith to act as lookout and signal when the coast was clear.  He said the jury would be entitled to reach the conclusion that the common intention of both accused was not only to force the landlord to open the safe, but successfully to empty it and escape without interruption.  He said that the jury would also be entitled to conclude that Duberry left Harleys for a reason such as that he had noticed somebody outside.  While there was no evidence that the accused reacted before or after Duberry left, the jury could conclude that even if Sobers did not know what his co-accused was doing, that he was acting to prevent interruption.  In those circumstances the jury would be entitled to conclude that Sobers would have had no reason to ask what he was doing because prevention of interruption was part of the the plan and thus implicitly formed part of the agreement.

The judge also rejected a contention that the manner of the attack on the victim was such that it could not have been foreseen as a possible incident of the common unlawful enterprise.  He referred to Powell and English [1999] 1 AC 1, Anderson and Uddin [1999] 1 Cr App R (S) 319.  He stated that the jury would be entitled to have regard to the actions of both accused when the robbery started.  They had not used the gun merely to frighten the landlord, they ran at him and immediately struck him with a blunt object.  There were three further blows while he was bundled inside.  That was confirmed by the medical evidence.  It would therefore have been open to the jury to conclude that the gun had been used as a bludgeon to cause violence to the head with the intention of causing really serious bodily harm.  Viewed in such a way, the jury would be entitled to conclude that the attack on the victim was not so different as to take it outside the contemplation of the appellant, who had participated in the attack on the landlord.  He said, further, that there was evidence from the pathologist that a gun had been used as a bludgeon on Miss Fleming's head similar to the attack on the landlord.  The use of the foot to stamp on someone's head was not intended by the appellant but that was not the point.  It would be open to the jury to conclude that the use of the foot was not so different from the use of the gun as a blunt instrument as to lead to the conclusion that it fell outside the scope of the criminal enterprise or was something that the appellant could not have foreseen.  That was a matter for the jury to decide.  It was open to the jury to conclude that the appellant might have foreseen that there might be an attack on anyone who might interfere with the successful outcome of the robbery and that the attack was not different in type to that foreseen by the appellant."

(17) The appeal was based on the ruling given in relation to the submission. No complaint was made about the directions given to the jury, which are not set out in the judgment. The following passages in paragraphs 19 and 20 support the present appeal: 

"(19) As far as his second submission is concerned, it is of course right on the authority of English that the Crown must prove that the defendant foresaw an act of the type which was in fact committed.  He submits that here it was clear beyond argument that it was not foreseeable by Mr Sobers that the victim would meet her death either at all or in the way she did.  In our judgment, the judge dealt with this argument correctly in his ruling on the submission of no case.  He was right to point out that the gun was used in the same way on Miss Fleming as it had been on Mr Hull and, even if it is accepted that the death of the victim was caused not by the injuries with the gun but by the stamping on Miss Fleming of Duberry's shod foot, nevertheless the judge was correct to say that it was a matter for the jury to determine whether that was the type of injury which was foreseeable by Mr Sobers.

(20) There is, no doubt, a spectrum of cases, and there may be some cases, where it is right for a judge to withdraw a case from the jury on the basis that the way a death has occurred is obviously outside the contemplation of parties to any joint enterprise because no reasonable jury could say that the defendant could have foreseen an act of the type which caused the death.  Likewise, at the other end of the spectrum, there may be cases where a judge can say to a jury that the question of foreseeability of the cause of death is so obvious that there could be no issue in the matter; but such cases must be few and far between because, in our view, in the vast majority of cases it will be for the jury, after a proper direction, to decide whether what happened fell within the scope of the joint enterprise or whether what happened went beyond the scope of the joint enterprise, whether because the cause or manner of death could not have been foreseen or for some other reason."  

(18) It is submitted that this passage supports Ground 1 of the present appeal, that the learned trial judge was wrong in effect to withdraw from the jury the issue of whether the appellant foresaw the kind of violence which the co-defendants used against the deceased. 

P.A.Kelson Q.C.

D.A.Thomas
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THE VICE PRESIDENT:  Mr Justice Holland is unable to be here today, but he agrees with this judgment.


JUDGMENT

THE VICE PRESIDENT:  On 11th July l997 we dismissed appeals against conviction by all six appellants and allowed appeals against sentence by two appellants.  We now give our reasons.


On 3rd July l996 at Manchester Crown Court, after a trial before the Recorder of Manchester, Judge Rhys Davies Q.C., the appellants Po Ming Li (to whom we shall refer  as “Li”), Poon Wai Keung (to whom we shall refer  as “Keung”), Koon Wah Yip (to whom we shall refer as “Wai Tai”) and Tuan Anh Hoang (to whom we shall refer  as “Wong”), were all convicted of murder and kidnapping, the appellant Pok Lai Wai (to whom we shall refer  as “Sil Sin”), was convicted of manslaughter and kidnapping and the appellant Ming Yin Leung (to whom we shall refer  as “Leung”) was convicted of kidnapping.  Li was sentenced to life imprisonment and five years concurrently for kidnapping. Wong and Wai Tai were sentenced to be detained during Her Majesty’s pleasure for murder: no separate penalty was imposed for kidnapping.  Keung was sentenced to custody for life for murder and five years' detention in a Young Offender Institution concurrently for kidnapping.  Sil Sin was sentenced to ten years' detention in a Young Offender Institution for manslaughter with five years concurrently for kidnapping.  Leung was sentenced to five years' detention in a Young Offender Institution for kidnapping.  By leave of the Single Judge, all six appeal against conviction and Sil Sin and Leung against  sentence.


In outline, the circumstances were that, at 11.p.m. on 11th February l995, Wong and Wai Tai entered a fish and chip shop in Glossop, Derbyshire.  Wong had a sawn off shotgun.  It was fired, killing the owner of the shop Eddie Hui, to whom we shall refer  as “the deceased”.  The case for the Crown was that the shooting was the culmination of a plan originated by Li and in which all save Leung were involved to murder the deceased.  The deceased was a member of a Triad gang in Manchester.  Li was a senior member of a rival gang based in Belfast, which intended to take over the Manchester territory.  When Li’s associate Keung was assaulted by the deceased, Li took the opportunity to start the take-over by murdering the deceased.


On 27th January l995 Li, his girlfriend Lilly Lau, Keung, Sil Sin and Wai Tai went to France.  A shotgun was bought in Keung’s name with money provided by Li.  Back at Li’s home, the barrel and stock were sawn off and those excess parts disposed of by Wai Tai and Wong.  Next day Li, Keung and Sil Sin met a man in a Chinese restaurant in Belfast who was said to be Li’s Triad boss.  The following day Wong and Wai Tai went to a gun club where both fired ammunition and stole a shotgun cartridge.  The group did not know where to find the deceased.  It was the Crown case that they kidnapped his associate Tony Fu and drove him for several hours issuing threats until he told them of the deceased’s shop in Glossop.  Fu did not attend Court.  His statement was read under the provisions of Section 23(3)(b) of the Criminal Justice Act l988. As to the alleged kidnapping, the defence was that Fu had gone willingly.  It was common ground that, willingly or otherwise, he was the source of information as to the whereabouts of the deceased.  As to murder, the defences were  different.  Li denied that there had been any plan to use a gun and did not accept that Wong had shot the deceased, despite Wong’s admission that he had fired the gun.  Keung denied that there had been any plan to shoot the deceased and said that Li had told Wong and Wai Tai to scare the deceased with a gun.  Sil Sin’s defence was that he had not been party to any plan but had overheard Li telling Wong and Wai Tai to fire the gun to frighten the deceased.  Wong and Wai Tai said that Li’s original plan to kill the deceased had changed to just frightening him because they were not prepared to carry out a murder.  They believed the gun was not loaded and it had gone off by accident.  Wai Tai said he had been prepared to point the gun and pull the trigger.  In interview, Wong raised duress by Li.


The principal evidence implicating the appellants in relation to murder came from Lilyi Lao who described the trip to Calais and the purchase of the gun, the shortening of the barrel and the acquisition of a shot gun cartridge by Li.  On the day of the shooting a plan was discussed between Li, Wong, Wai Tai and Keung in Li’s bedroom.  Two men would go into the chip shop and one of them, assumed to be Wong, would shoot the deceased.  There was a getaway plan involving the use of Sil Sin’s car.


Two friends of the deceased gave evidence about the fight in which the deceased got the better of Keung, who said he would go and get Li.


It is pertinent to note, in relation to the suggestions of accident and the possibility of an intention merely to frighten, that the deceased was killed by a shotgun blast to the  back of the head and neck, fired at a range of between four and six feet.  After the killing, Wai Tai and Wong buried the gun on the Staffordshire Moors.  All the appellants other than Leung met up after the killing and went to London for several weeks.  The gun was never recovered but tests on a similar gun showed that a pressure of just over two kgs was needed to pull the trigger, although there was a possibility of accidental discharge in an old or badly abused weapon.


The statement of Tony Fu read to the jury stated that he was a member of a Triad gang, of which the deceased was a member.  On 10th February l995, Wong, Wai Tai and Leung approached him in an amusement arcade in Manchester and Leung put his arm around his shoulder and said he wanted a word with him.  He said that, once outside, he was dragged towards the Piccadilly Hotel, where there was a parked car.  Li got out of the driver’s seat and threw him into the car.  Li drove, Keung sat in front and Wong and Leung sat at the back on either side of him.  They demanded that he take them to the deceased.  Li slapped him and threatened to break his legs and he was told that if he tried to run off, they would put him in a wheelchair.  He noticed a base ball bat in the front of the car and in the back there was a bag with something metal inside.  A second car driven by Sil Sin with Wai Tai as a passenger appeared.  They drove around for several hours.  He eventually gave them the information they wanted and contacted the deceased on the telephone.  They let him out of the car and told him to go into hiding.  There was no mention in his statement of any visit that day to the deceased’s shop, which all the appellants said had taken place.


In interview, Wong claimed that the others were Triads, but he was not.  Li’s original instruction was that he, Wong, should drive Wai Tai to the deceased’s shop and Wai Tai should kill him.  When they arrived at the shop Wai Tai could not go through with it.  They went to meet Li, Keung and Sil Sin in a public house.  Li asked if Wong would be brave enough just to threaten the deceased.  He was prepared only to frighten the deceased.  Li said the gun was not loaded.  He returned to the chip shop with Wai Tai and when he took the gun from inside his jacket and raised it, it went off by accident.  He did not know how.  He said he had done what Li told him because Li was violent and he feared for himself and his family.  Wong did not give evidence.


Li said that Fu had willingly helped them to find the deceased.  They had all gone to London, not to escape the consequences of the killing, but because Keung wanted to get out of Manchester to avoid being beaten again.  Li denied membership of a Triad organisation and playing any part in any plan to attack the deceased.  As to the trip to France, he had originally been going with Lilli Lau but the other three had asked if they could come and he had agreed.  Keung wanted to buy the gun for a friend and he had lent him the money.  He denied that the gun was taken to his house and shortened and that he had bought ammunition.  He denied kidnapping Fu or threatening him.  He just wanted to find out why Keung had been beaten up.  It was the others who wanted to beat up the deceased.  He had advised them not to.  He accepted that the others were at his home on the afternoon of the shooting, but there was no plan as Lilli Lau had claimed.  That evening he dined with Keung and Sil Sin.  Wong and Wai Tai joined them later in the public house, but there was no talk of them pointing a gun at the deceased or shooting him and he had organised no such event.  He had heard about the death when he was in London and had returned to Manchester on 3rd March because he was not going to run from something that he had not done.


Keung gave evidence of introducing the others to Li who he understood was going to become a Triad boss.  He joined the gang because he was told that if he did not, he would be cleared out of Manchester.  Li organised the trip to France in order to buy a gun to frighten someone.  The gun was paid for by Li, taken back to his house and there shortened.  On the following day he and Sil Sin accompanied Li to Ireland so that Li could see his Triad leader.  It was Li’s idea to get Fu to help them find the deceased but Fu had gone with them willingly.  The purpose had been to beat up the deceased.  The following day he refused to have anything to do with the plan, but did draw Wai Tai a map of the area around the deceased’s shop.  There was no talk of shooting at this stage and he saw no ammunition.  Whilst at dinner with Li and Sil Sin, Wong and Wai Tai had returned and reported that they had not scared the deceased as had been planned.  Li sent them back.  They all met up again later at a service station.  Wong said that Li had told him that the gun was not loaded but it had gone off.  Li told them to bury the gun.  They all went to London and Li rehearsed them in a false story.  In cross-examination he said he contemplated the deceased being beaten up, not killed.


Sil Sin was interviewed twelve times.  He agreed that he was a follower of Li and a Triad.  Fu had gone with them voluntarily.  The intention was to beat up the deceased.  Before dinner on 11th February, Li told Wong and Wai Tai to go into the shop and open fire to frighten the deceased.  He knew that the barrel had been sawn off and ammunition obtained.  He said in interview that he knew his car was to be used but in evidence he said that he had not initially known that and the car was used as a communal vehicle.  He accepted that he had paid for the trip to France.  It was not until the trip was under way that there had been any mention of buying a gun.  He said in evidence that he had not been party to any plan but had overheard Li talking to Wong and Wai Tai about using the gun to frighten the deceased.  He agreed that in interview he had said that he knew the gun was to be fired but he regarded such talk as nonsense.  He was scared.  When Wong and Wai Tai came into the public house and Wai Tai said he had not gone through with it, Li asked Wong if he could do it, saying that all he had to do was pull the trigger to frighten him off.  Wong and Wai Tai had used his Nova car.  He described the burying of the gun and Li’s wish to burn his Nova about which he had protested.  He learnt of the deceased’s death when they were all in London.


Wai Tai said nothing about the shooting in interview.  In evidence he said he had been asked to join Li’s Triad gang, but had refused.  He knew the purpose of the French trip was to buy a gun which he had seen and handled at Li’s house.  He saw the barrel being shortened and he had disposed of the sawn off pieces at Li’s direction.  He went to a gun club with Wong on Li’s instructions and they each stole a cartridge.  Fu had gone with them voluntarily and they went to Glossop where Li told him to beat up the deceased.  He got out of his car with Wong and Leung but someone else arrived and they didn’t go through with it.  The next plan was for him and Wong to go into the shop with a gun pointed at the deceased and pull the trigger to scare him.  Li told him the gun was not loaded and invited him to check it for himself, but he did not do so.  He said he had been willing to scare the deceased with an empty gun but would not have been willing to fire a loaded gun.  He went to Glossop with Wong in Sil Sin’s car but was too frightened to go through with the plan.  When they went to the pub Li was angry and told them to go back and if Wai Tai did not go into the shop, Wong was to push him inside or do it himself.  They returned to Glossop not having discussed the situation.  They both went into the shop.  Wong had the gun under his jacket.  He heard Wong ask “Are you Eddie?” and then the gun went off.  He did not actually see Wong fire the gun and did not believe there was a cartridge in it.


Leung in interview and in evidence said that no threats or force were used on Fu who was having to help them look for the deceased.  Nothing was said about beating him up.


The first ground of appeal advanced on behalf of all appellants is that the judge should not have permitted Fu’s statements made to the police in February l995 to be read in evidence.


There are three relevant statutory provisions.  Section 23(1) of the Criminal Justice Act l988 provides, so far as is presently material, that:


“.....a statement made by a person in a document shall be admissible in criminal proceedings as evidence of any fact of which direct oral evidence by him would be admissible if -...

           (ii) the requirements of sub-section 3 (below) are satisfied.”  


The requirements in sub-section (3) are:


“(a)
that the statement was made to a police officer and.....


  (b)
that the person who made it does not give evidence 

through fear.....”


Section 26 of the Act provides that a statement admissible by virtue of Section 23:


“.....shall not be given in evidence...without the leave of the court, and the court shall not give leave unless it is of the opinion that the statement ought to be admitted in the interests of justice,.....”

in considering which the court must have regard to the relevant circumstances including the contents of the statement and any risks that its omission or exclusion will result in injustice to any accused “having regard in particular to whether it is likely to be possible to controvert the statement”.


Section 78 of the Police and Criminal Evidence Act l984 confers on the court a discretion to exclude prosecution evidence if, in all the circumstances, its admission “would have such an adverse effect on the fairness of the proceedings that the court ought not to admit  it”.


On behalf of all the appellants, it was submitted,  notably by Mr Lawson Rogers Q.C. on behalf of Li, first, that the judge should not have found that, at the time of trial, Fu was in fear within Section 23(3)(b).  The only evidence before the judge came from Fu’s father, who was himself in fear at the trial and gave evidence from behind a screen.  He said that in February l995 (that is about 16 months before the trial) Fu, having made his statements to the police, was fearful for his life and wanted to leave the country.  His father paid for him to do so.  He went to Hong Kong or mainland China, and at the time of trial his father did not know where he was.  In his ruling the judge, who accepted the father’s evidence, correctly identified the crucial question as being whether it showed that Fu was, at the time of trial, not in a position to give evidence through fear.  He concluded that there was sufficient evidence to show this.  In our judgment, on the material before him, he was entitled so to find.  He was entitled to consider the content and manner of the father’s evidence in the context of all the circumstances of the case, including the fact that it was common ground, save on the part of Li, that there was a Triad background to the case.  The material before the judge afforded, in our view, a proper and sufficient basis for the judge to infer that Fu’s continuing absence was due to continuing fear.  The judge referred to his conclusion as ‘probably an extension’ of Section 23.  In its context, we do not read this as being anything other than a reference to the fact, to which he had a little earlier referred, that the evidence before him related directly to the missing witness’s state of mind some time before, rather than contemporaneously.  He also referred to the ‘practicalities of obtaining the evidence’ which was not, of course, itself a reason for spanning any evidential gap.  But it seems to us that this was no more than a reference to the background circumstances of the case to which he was entitled to have regard.  We are not able to accept the submission that the l988 Act should be construed either in a manner limited to fear arising from a defendant or so as to exclude cases where the statement of the fearful witness is the only evidence in relation to a particular offence.  Had Parliament intended  such limitations, it could have been expected to say so.


It was said that, in reaching his decision, the judge did not apply to the evidence the criminal standard of proof.  It is true that he did not expressly refer to this.  But, in our judgment, it is inconceivable that this judge, whose judicial sittings are exclusively devoted to criminal cases, did not apply the criminal standard.  Indeed it is manifest that he had the criminal standard in mind, because, during the course of the submissions made to him on this matter, he specifically referred to the onus on the prosecution in relation to a prosecution witness being “higher” than on the balance of probabilities.  There is no suggestion that the judge misdirected himself in any other respect.


There is, however, one further matter on this aspect of the case which has caused this Court considerable concern.  Prior to the appeal hearing, the prosecution disclosed to the defence a number of documents which had not been disclosed at the time of trial.  They included an internal Derbyshire Police Report dated 17th March l995 indicating a blacked out address for Tony Fu in Hong Kong which, it was said, might be an old address; a letter dated 27th June l995 from Derbyshire Police to the Hong Kong police seeking confirmation of Fu’s location in Hong Kong but asking that “any checks be done covertly”; and Document 256, a message dated 9th August l995 from the Hong Kong police to the Derbyshire police confirming that Fu entered Hong Kong on 22nd February l995, indicating a blacked out address for him in Hong Kong and saying “we cannot do a covert confirmation of him being there due to the isolation and nature of the village.  If you wish a confirmation done, we would have to approach the address directly.”  The document records Derbyshire police’s reply: “do nothing further”.


During the course of his submissions to this Court, Mr Warren Q.C., who also represented the Crown at trial, told us that Document 256 had been among a number of documents considered by the trial judge and ruled by him as being non-disclosable at an earlier ex parte PII hearing before the trial.  It was Mr Warren’s submission that, in consequence, the judge must have had the contents of that document in mind when he gave his ruling in relation to Tony Fu’s statement.  We do not accept this.  If the judge had had it in mind, we have no doubt that he would have raised the matter with the prosecution in order for the PII position to be reconsidered and, possibly, for defence counsel to make submissions in relation to the potential significance of the document: we say this in the light of the judge’s obligation to continue monitoring the matter of disclosure in accordance with R. v. Davis, Johnson and Rowe (l993) 97 Cr.App.R. 110 per Lord Taylor C.J. at 115.


We find it very surprising that those acting for the prosecution did not alert the judge to the possible significance of these documents when, on two separate occasions, he considered the admissibility of Fu’s statement.  This is not a case in which the police withheld the documents: they were in the possession of prosecuting counsel who should, in our judgment, have drawn them to the judge’s attention when he was considering the admissibility of Fu’s statement.


The question which now arises, however, is whether, had he known of the documents, particularly number 256, the judge’s decision might have been different.  Put  another way,  do the documents now show his decision to admit Fu’s statement to be unsound?  We have no doubt that, if the question before the judge had been whether, in accordance with Section 23(2)(c) all reasonable steps had been taken to find Fu, these documents would have been highly material and would almost certainly have affected the judge’s decision.  But the sole question was whether Fu was in fear at the time of trial.  In our judgment these documents, disclosed to the defence, lamentably late though they have been, would not have had on the judge’s mind, and do not now have on the validity of the judge’s decision, any material impact.  It can be no more than speculation what, if anything, might have been the consequence of further enquiries in August l995 as to where Fu then was: such enquiries might or might not have revealed his whereabouts and might or might not have revealed his then state of mind.  In our judgment the mere possibility that further enquiries could have been made in August l995 would not have affected the judge’s mind had he known of it, and does not affect our conclusion that the direct evidence of Fu’s fear in February l995 properly permitted the inference of continuing fear in June l996.  Accordingly, the judge’s decision that Fu’s statement was admissible under Section 23 is not, in our view, impeachable.


It was further submitted that the judge wrongly exercised his discretion under Section 26, which he expressly recognised was a difficult discretion to exercise in this case.  It is said that the judge failed to have sufficient regard to a number of matters: the quality of Fu’s evidence in the light of the admitted fact that he was a member of the same Triad gang as the deceased and therefore had an interest of his own to serve by avoiding retribution from his gang and, possibly, a charge of murder; the absence of any opportunity to cross-examine; the references by Fu prejudicial to Li of threats and the reference to a gun; the fact that there was no other evidence apart from Fu’s statement to support the kidnapping charge; the glaring omission from Fu’s statement of any reference to visiting the chip shop on the day before the killing; and the judge should have excluded the statement in the light of Article 6(3)(d) of the European Convention of Human Rights which confers a right on a person charged with a criminal offence ‘to examine or have examined witnesses against him’.  For the moment, we leave aside the European Convention point, which was not raised at the time of the initial ruling at the beginning of the trial, nor when the judge was asked to reconsider that ruling, but was mentioned only when all the evidence had been heard.  In our judgment, it is apparent from the transcript of the submissions made to the judge and of his ruling that the judge had all of these matters in mind.  The weight which he gave to each of them was essentially a matter for him.  It is not suggested that he misdirected himself.  We see no reason to believe that the undisclosed material would materially have affected the exercise of the judge’s discretion.  It follows that a challenge to the initial exercise of discretion cannot be sustained.


Next it was submitted, though orally only by Miss Lunt on behalf of Leung, that the judge should have changed his ruling and excluded Fu’s statement when, later during the trial, it became apparent that, contrary to the expectation of the judge and counsel at the beginning of the trial, a witness called Kah Man Chan would not be available to give oral evidence.  The prosecution offered to read to the jury her statement, with appropriate deletions, but the defence did not accept that offer.  She had seen Fu at the time when he went with some of the defendants to Sil Sin’s motor car, and it had been hoped by the defence that she might give evidence helpful to them in relation to the ‘taking’ of Fu.  As we have indicated,  he said that he was ‘dragged off’ once outside the arcade.  There were in Kah Man Chan’s statement, in the passages which it was contemplated would be deleted, expressions of view by her that ‘Tony didn’t seem to want to go’.  The judge was invited by counsel for Wong and Leung to reconsider his earlier ruling in relation to Fu’s statement, having regard to Section 78 of the Police and Criminal Evidence Act and the provisions of Section 26 of the l988 Act, because controversion of Fu’s statement was no longer a possibility on the basis of anything Kah Man Chan might say.  The judge reviewed the earlier exercise of his discretion in the light of those submissions.  He concluded that  the absence of Chan did not ‘fundamentally affect’ his earlier view.  In our judgment having, as he clearly did, directed himself  correctly and considered the relevant matters, he was entitled to reach that conclusion.  


There remains the European Convention point.  As we have indicated, this was raised at the end of the evidence when counsel for Wong drew attention to Article 6(3)(d).  The judge said he was aware of that article, but proposed to apply the l988 Act as the law of England and to regard the article ‘as an extra string to the bow in relation to the absence of any opportunity on the part of the defendant to cross-examine’.  We are unable to fault this approach.


The last submission on this part of the case was that the judge’s summing-up in relation to Fu’s statement was inadequate and provided no proper warning as to the danger inherent in relying on Fu’s unsupported evidence.  This submission does not, in our judgment, survive examination of the judge’s directions which included  passages in these terms:


  “Because the evidence of Tony Fu has been put before you only in that form I have to warn you as to the care which you must take in approaching such evidence.  You have not had the benefit of hearing the evidence of Tony Fu tested in cross-examination and you must take that into consideration in considering how far you can rely upon his evidence.  Circumstances will have it the Crown have been unable to produce any further evidence as to the point when Tony Fu was actually initially approached by some of these Defendants.  You will bear that in mind particularly in the case of Eddie Leung who is charged on this Indictment only with that count.  No doubt counsel would have wished to explore the numerous opportunities that Tony Fu had either to leave the company of the Defendants at any stage right from the beginning or to make his own communications with other people who might have assisted him.  No doubt counsel for the defendants would have wished to have explored these areas which they would have contended may not have been properly covered by Tony Fu’s statement’.  (Transcript of summing-up 30A-E).”


The judge went on to remind the jury that Fu was silent about the trips to Glossop, of the possibility that he might have his own purposes to serve, of the ambivalence of his position  vis a vis his own people and of the fact that the discovery of the deceased’s whereabouts through Fu did not assist as to whether his presence with the Defendants was voluntary.  He went on (31E) “the major point really is that unlike, as people have said, the evidence of Lilli Lau, the evidence of Tony Fu has not been tested as the defence would have wished it to have been tested.  That is a matter that you really as I have said, have to bear very much in mind when considering whether or not you accept the written evidence of Tony Fu that throughout he was terrified”.


Later in his summing-up, having reminded the jury of the terms of Fu’s 

statement the judge said this (Transcript 66C):


“That’s what he says in this statement, I have told you not tested.  People would very much have liked to have asked him about, for example, all those times when he could have got away or he could have ‘phoned people to help him.  Then, in effect, it's being said, ‘look, this is him putting up a smoke screen really for his own benefit because if he or if it was thought, that he had willingly assisted this group to find [the deceased], then he would be in considerable trouble from his own friends at the Triad organisation.  In other words, he would have been regarded... as switching sides or something like that.  Therefore, he would very much have an interest of his own to serve in giving his story and, furthermore, of course he doesn’t make any mention at all of the trips to Glossop which all the defendants say that he made.  In other words, he's keeping himself out of that, if you like, in order to make it appear that he was not as involved as he was.”


Subsequently when the jury asked to be reminded of the terms of Fu’s statement the judge, having read to them the major part of the statement, said this: (Transcript 147E):


“You remember, in addition, of course, what I said to you about this statement; this has not been challenged by way of cross-examination, things have not been put which counsel  undoubtedly would have wished to put.  You remember counsels' comments about this witness and about his evidence that they made to you.  You will remember, of course, principally, as was raised by a number of people, he doesn’t mention in the statement going to Glossop at all on that particular day.”


In our judgment the grounds advanced on behalf of all appellants in relation to Fu’s statements fail.


Miss Lunt advanced a further and separate ground that the conviction of Leung is unsafe because the judge failed in his summing-up to rehearse the evidence of D.C. Blockley, elicited in cross-examination, about the comments made to him by Fu when he took the officer in a car to re-trace the route taken on the night of his journey in the car.  Miss Lunt conceded that she had been through this material in a great deal of detail and had addressed the jury vigorously on the subject.  There is, of course, no obligation on a judge to remind the jury of all the evidence which they have heard.  In any event there was, in the course of the summing-up, an oblique reference by the judge to Constable Blockley’s evidence in relation to this matter, which, in any event, only went to the credit of Fu.  Furthermore, having regard to the repeated warnings which the judge gave in relation to Fu’s statement, which we have already set out, it seems to us to be impossible to contend that the omission to refer to the detail of the cross-examination of Constable Blockley can be regarded as rendering the verdict against Leung unsafe.


On behalf of Sil Sin, Mr Carus Q.C. submitted that the judge should have directed the jury that, if he was not a party to a plan to murder, Sil Sin must be acquitted; and, furthermore, the jury’s verdict of guilty of manslaughter was, in all the circumstances, perverse.  Five young Triads, he said, set out to eliminate the opposition by assassinating the deceased: there was a common plan to kill.  Sil Sin’s intention was that the deceased should be frightened not killed.  He had the necessary mens rea for manslaughter and, if the deceased had been frightened to death, this would have been an actus reus sufficient to support a verdict of manslaughter.  But death by shooting was not part of any plan to which Sil Sin agreed and it was an event which broke causation between Sil Sin and the death.  Mr Carus referred to R. v. Anderson and Morris (l966) 50 Cr. App. R. 216 and accepted that the authority of that case has been repeatedly subsequently confirmed.  He relied in particular on the passage at page 223 where Lord Parker, Chief Justice, giving the judgment of the Court said:


“It seems to this Court that to say that adventurers are guilty of manslaughter  when one of them has departed completely from the concerted action of the common design and suddenly formed an intent to kill and has used a weapon and acted in a way which no party to that common design could suspect is something which would revolt the conscience of people today.”


He accepted that the scope of common design has been to some extent widened by the decision of the Privy Council in Chang Win-Siu [l985] A.C. 168.  At 175G Sir Robin Cooke giving the opinion of the Privy Council referred to “the wider principle whereby a secondary party is criminally liable for acts by the primary offender of a type which the former foresees but does not necessarily intend.  That there is such a principle is not in doubt.  It turns on contemplation or, putting the same idea in other words, authorisation, which may be express but is more usually implied.  It meets the case of a crime foreseen as a possible incident of the common unlawful enterprise.  The criminal  culpability lies in participating in the venture with that foresight.”  That passage was followed by the Court of Appeal (Criminal Division) in R. v. Hyde [l991] 1 Q.B. 134, where the judgment of the Court, given by Lord Lane, Chief Justice, at 139C contains the following passage:


“If B realises (without agreeing to such conduct being used) that A may kill or intentionally inflict serious injury, but nevertheless continues to participate with A in the venture, that will amount to a sufficient  mental element  for B to be guilty of murder if A, with the requisite intent, kills in the course of the venture.  As Professor Smith points out, B has in those circumstances lent himself to the enterprise and by so doing he has given assistance and encouragement to A in carrying out an enterprise which B realises may involve murder.”


Mr Carus submitted that, when violence is incidental to another crime, for example robbery or burglary, it must be taken that there is a risk that as much force will be used as is necessary to effect that other crime.  This development of the law in relation to foreseen but not necessarily intended consequences (further elaborated by Sir Robin Cooke in Chan Wing-Siu at 179A-E) makes it much more difficult, submitted Mr Carus, to argue that a defendant was outside a venture culminating in death.  But, submitted Mr Carus, if he is outside that venture then he is not guilty of anything.  In the present case, this was not an attack with a view to an alternative purpose: the purpose was murder and the shooting was the intended, not unintended, consequence of the common design.  Accordingly, he submitted, there is no room for the concept of risk.  Although Mr Carus made no complaint about the directions on law given in the summing-up, there was, he submitted, no factual basis on which it was open to the jury to follow those directions so as to reach a verdict of manslaughter.


The material part of the summing-up starts in the transcript at 21C and gives directions in relation to those whose finger was not on the trigger which are not challenged and which are in accordance with the classic statement of principle enunciated by Mr Geoffrey Lane Q.C. and adopted by the Court in Morris v. Anderson at 221.  At 22F the judge went on:


“.....before you can convict any defendant of murder on the above basis you must be satisfied that he knew not only that  John Wong or Wai Tai, if they believed that he was the carrier of the weapon,  not only had the gun but also that it was loaded with an effective cartridge...  If you are satisfied that a particular defendant knew that but that their realisation was not that John Wong may kill or intentionally inflict serious injury on Eddie Hui but that John Wong may intentionally cause some injury...not necessarily serious injury and John Wong does in fact kill Eddie Hui in the course of the venture, then you may find that particular defendant guilty of manslaughter, unlawful killing, as an alternative to murder.  The difference here being in the realisation by that defendant of what John Wong may do coupled with the knowledge that Eddie Hui would be faced by somebody carrying a lethal weapon.  


I say this, if an individual defendant did not know that the gun was loaded and believed that it was unloaded and that the enterprise was merely to frighten Eddie Hui through threats being made with an unloaded gun, then that would not be sufficient for you to find him guilty of murder or manslaughter.”


For the Crown, Mr Warren  stressed that, in interview, Sil Sin said that he knew a gun would be fired to frighten the deceased, although in evidence he said that he treated this as nonsense.  Accordingly, the jury must have concluded that Sil Sin knew Wong might intentionally cause some injury in the context of being a party to a joint enterprise which encompassed the discharge of a loaded firearm.  Discharge of the firearm was part of the enterprise to which he was a party.  Accordingly the actus reus for manslaughter was death from anticipated discharge of the gun.  If Sil Sin was party to the firing of the gun, the mere fact that Wong pointed it deliberately was an unforeseen consequence, not a departure from common enterprise.  Accordingly, the passage relied upon by Mr Carus at 223 in Anderson and Morris does not relate to the present circumstances because Sil Sin contemplated the discharge of the gun, an act which the jury were entitled to conclude was within the joint enterprise.  Furthermore, in R. v. Betty (l964) 48 Cr.App.R. 6, at page 8, Lord Parker C.J., giving the judgment of the Court, expressly rejected an argument of the kind advanced by Mr Carus in the present case, and at page nine approved a direction that “anybody who is a party to an attack which results in an unlawful killing which results in death is a party to the killing”.  The concluding words of the judgment in Betty at page 10, Mr Warren submitted, apply to this case: “the act which resulted in death was one which was well within the scope of the concerted action which the jury must have found...namely a knife attack”,  if one substitutes “discharging a gun” for “a knife attack”.  In Reid (1976) 62 Cr. App.R. 109 Mr Warren relied on this part of the judgment of the Court given by Lawton LJ at 112:


“When two or more men go out together in joint possession of offensive weapons such as revolvers and knives and the circumstances are such as to justify an inference that the very least they intend to do with them is to use them to cause fear in another, there is, in our judgment, always a likelihood that, in the excitement and tensions of the occasion, one of them will use his weapon in some way which will cause death or serious injury.  If such injury was not intended by the others, they must be acquitted of murder; but having started out on an enterprise which envisaged some degree of violence, albeit nothing more than causing fright, they will be guilty of manslaughter”.


Mr Warren also referred to Stewart and Schofield [l995] 1 Cr.App.R. 441 and, in particular, a passage in the judgment of the Court delivered by Hobhouse LJ at 453D there appears the following:


“The question whether the relevant act was committed in the course of carrying out the joint enterprise in which the defendant was a participant is a question of fact not law.  If the act was not so committed then the joint enterprise ceases to provide a basis for a finding of guilt against such a defendant.  He ceases to be responsible for the act.  This is the fundamental point illustrated by Anderson and Morris and Lovesey and Peterson.  But it does not follow that a variation in the intent of some of the participants at the time the critical act is done precludes the act from having been done in the course of carrying out the joint enterprise as is illustrated by Betty and Reid.”


In his reply Mr Carus sought to rely on R. v. Dunbar and Others (unreported) Court of Appeal (Criminal Division) Transcript 23rd March l988 where at 8D Russell LJ, giving the judgment of the Court, having referred to Anderson and Morris and Lovesey and Peterson said:


“Applying that dictum to the circumstances of the instant case, we have reluctantly come to the conclusion that the jury’s verdict of manslaughter against Dunbar must have been reached upon the basis that while she contemplated the use of some unlawful violence, short of the infliction of grievous bodily harm, one or other or both of her co-defendants must have gone beyond the scope of that design and used the extreme violence which was intended to cause grievous bodily harm or death.  


The learned judge’s direction in the case of Dunbar did not deal with that situation 
and the appropriate verdict of not guilty, should the jury find that the second and/or 
the third defendant went beyond what was contemplated by Dunbar.  


On the facts of this case we have come to the conclusion that in Dunbar’s case there 
were only two verdicts open to the jury, namely, guilty or not guilty of murder.”


It is to be noted that the facts of Dunbar were strikingly different from the present case in that Dunbar did not know that any weapon was being carried and the common design was merely to cause some harm.  In the present case Sil Sin knew that a loaded gun was being carried and fired, albeit he believed only to frighten.  In our judgment, in the present case, the actus reus was the firing of the gun: it would be astonishing if, having authorised that activity, Sil Sin were entitled to be acquitted of any offence.  It is further to be noted that, in Dunbar, no direction was given that if a principal acted outside the scope of the common design, he alone could be guilty.  In the present case such a direction was clearly given.


In addition to the authorities to which we have referred, we have also considered the comments of Professor Sir John Smith Q.C. on Dunbar [l988] Crim. L.R. 693, Rook [l993] Crim. L.R. 698 and Wan and Chan [l995] Crim. L.R. 296.  We venture to share Professor Smith’s doubts in the last of these notes as to the analysis in Stewart and Schofield of the alleged distinction between joint enterprise and aiding, abetting, counselling and procuring.  But nothing turns on that analysis in the present case.


In the light of the correct directions of law given by the learned judge, in particular in the passage starting at 22F which we have cited, the jury were entitled to return the verdict of manslaughter, which they did in relation to Sil Sin, on the basis that he authorised others to fire a loaded shotgun to frighten: aiming the gun to kill was not a complete departure from the enterprise.  His appeal therefore fails.


On behalf of Wong, Mr Carey Q.C., in submissions adopted by Mr Wishart on behalf of Wai Tai , submitted that the judge ought to have left to the jury, and did not do so, the possibility of returning a verdict of guilty of manslaughter on the basis of gross negligence.  He referred to R. v. Howe [l987] A.C. 417, at 458.  We accept this submission.  The judge’s direction that the jury should acquit of murder or manslaughter any defendant party to an enterprise merely to frighten with an unloaded gun was, on one view, unduly favourable to the defence.  But we accept that there was a theoretical possibility, which it might have been preferable if the judge had left to the jury, of them returning a verdict of guilty of manslaughter against Wong and Wai Tai on the basis of gross negligence in not checking the gun.  But we are quite unable to accept that this non direction renders the verdicts against them unsafe.  We do not accept Mr Wishart’s further submission that, by failing to give such a direction, the judge ran the risk that Wong and Wai Tai would be “dragged down” by the overwhelming evidence against Li.  There was, as it seems to this Court, overwhelming evidence of murder against both Wong and Wai Tai.  Accordingly their appeals against conviction are dismissed.


We turn to the appeals against sentence of Sil Sin and Leung.


Sil Sin is now aged 21, nearly 22.  Following his conviction on the 3rd July l996, sentencing was adjourned to the 25th July to allow for the preparation of a Pre-sentence Report.  In the event, as we have said, he was sentenced to five years' detention in a Young Offender Institution for kidnapping and to ten years' detention concurrently for manslaughter.  He appeals against this latter sentence.  In his excellent submissions to us, Mr Carus relied principally upon, first, his clients personal history, second, his role in the overall criminal enterprise and, third, his conduct following contact by the police.  The essentials of the history are that he is a person of previous good character who was born in Hong Kong into excellent family circumstances, and who first came to this country at the age of 15 to attend boarding school.  Having acquired ‘O’ and ‘A’ levels, he was accepted by Manchester University, starting a degree course in computer science in October l994.  He was subsequently recruited by the principal co-defendant, Li, when the latter purported to help him following a burglary at his student flat.  Thereafter, contended Mr Carus, an unworldly, naive, immature student was drawn into this criminal fraternity and used - in particular his access to funds and his possession of a motor car were exploited.  Turning to his role, it was submitted that the evidence showed that he was deliberately excluded from the central faction and that this feature had, not surprisingly, led the jury to acquit him of murder.  Following his arrest, his essential character had shown: he had plainly made extensive and genuine efforts to help the police who in turn put him in a different category to his co-accused so that, for example, he had not initially been charged with murder.  Mr Carus emphasised the continuing support afforded by his client’s family (his father had come from Hong Kong for the appeal hearing).  In the event the judge prefaced the sentencing as follows:


“Each case of kidnapping must depend upon its own facts.  It is an offence in relation to which the sentence is at large according to the law.  When you have the situation of this kind then the Court must act in such a way as to make it absolutely clear that acts of this kind amounting to gangsterism, and being albeit in the early stages, none the less a matter involving organised crime, matters of that kind must be dealt with, with great severity by the Courts.”


Mr Carus understandably raised no issue with those sentiments.  But he submitted the sentence for manslaughter was manifestly excessive having regard to the personal mitigation and the lesser role acknowledged by the jury’s verdict.  We agree.  We quash the sentence of ten years' detention and substitute seven years' detention.  To that extent his appeal succeeds.


Leung is aged 20.  His sentencing was similarly adjourned to 25th July for  preparation of a Pre-sentence Report.  In the event he was sentenced for kidnapping to five years' detention.  When sentencing him, the judge said:


“In your case, Eddie Leung, and I take this into account in relation to all the people involved in the kidnapping; it is fully appreciated that the plan to kill Eddie Hui was arrived at on the day after Tony Fu was kidnapped but the purpose of the kidnapping of Fu was to identify the whereabouts of Eddie Hui and what was clearly contemplated then was physical assault rather than killing.  I see no reason on the facts of this case, having recalled the evidence in the matter, to differentiate between you and all the others involved.”


In a forceful address, Miss Lunt submitted that, with respect to the sentencing judge, there was a reason to differentiate when sentencing her client.  He was not a member of a Triad group.  A married man, then in employment, his role, as evidenced by the victim’s statement, had included him in the initial approach but thereafter nothing was specifically said against him and his criminal activity ceased with the release of the victim so that he was not involved at all in  planning  the murder . Further, Miss Lunt drew attention to the known circumstances of the kidnapping including a degree of freedom allowing for some shopping and movement.  Overall her submission was that for her client the sentence was too high.  We agree.  We quash the sentence of five years' detention and substitute a sentence of three years' detention.  To that extent his appeal succeeds.

MR JAMES:  My Lords, I rise at this point representing Pok Lai Wai, who has throughout the proceedings been referred to as Sil Sin.  Your Lordships will recall that my learned friend Mr Carus addressed the Court in relation to the joint venture aspect and the appeal on those matters.  I have been asked by my learned friend Mr Carus to invite the Court to consider whether or not there is a matter of public importance to be considered by the House of Lords, and have taken the step of reducing the two suggested questions into writing.  I do not know if those have found their way to your Lordship.

THE VICE PRESIDENT:  No.

MR JAMES:  I apologise for that.  They were sent by way of a fax to the Registrar.  Perhaps I can pass ‑‑‑‑

THE VICE PRESIDENT:  One of the problems in relation to that is that there are not three of us here.

MR JAMES:  Quite, an aspect that I did not anticipate.

THE VICE PRESIDENT:  I understand that, but then nor did we anticipate that there was going to be an application  to certify a question.

MR JAMES:  My Lord, I can accept that, and I apologise for it.

THE VICE PRESIDENT:  What we might do is express some informal preliminary view as to your questions without binding anybody.  What are they?

MR JAMES:  My Lord, if I can pass to the Court a copy and read them to the Court (same handed to the judges).


Firstly:


"Where a joint venture to kill or cause grievous bodily harm exists can a secondary party who did not foresee the possibility of death or serious injury be found guilty of manslaughter?" 

and, secondly:


"In the same circumstances can it be held that a secondary party who did not foresee the possibility of death or serious injury is nevertheless liable if death results from unexpected and unforeseen circumstances." 


My Lord, I know that there are two ways in which the Court can be invited to consider a question, both orally by myself or by way of the form which I have completed.  I simply advance these questions as potential questions that your Lordships might wish to consider, and invite the Court above to consider also  (short pause).

THE VICE PRESIDENT:  Mr James, is it?

MR JAMES:  It is, yes.

THE VICE PRESIDENT:  Our provisional view, and as you understand we do not, for reasons explained, actually have jurisdiction, is that neither of these questions actually arises from this case.  But you or Mr Carus are, of course, free to pursue the matter if you wish.

MR JAMES:  I hear what your Lordships says.


Can I also convey the apologies of Mr Wishart and Miss Lunt, who unfortunately are unable to be here this morning.

THE VICE PRESIDENT:  We are sorry to miss them, but we are very pleased to see you, Mr James.  Thank you very much.

MR ASTON:  I am afraid I am going to detain you for a little time.  I am for Tuan Anh Hoang.  It is page 15 of your judgment.  It is a European point, as you have described it, and the question of public importance, in  our submission, really boils down to this:  does the application of Section 23 of the Criminal Justice Act permit the abrogation of a defendant's minimum rights as outlined within Article 6(3)(d) of the European Convention.

THE VICE PRESIDENT:  Bearing in mind that the point was not even raised until all the evidence had been given in this case, it does not immediately seem, speaking entirely for myself, to be terribly attractive to suggest that a point of law of general importance arose in the case.  But what we have already said in relation to Mr James applies.

MR ASTON:  There is one explanation for the lateness that did not come out.  Of course the female, the second witness, I cannot remember her name now.

THE VICE PRESIDENT:  Lilly Lau, the girlfriend?  Oh, Ka Man Chan, who did not give evidence.

MR ASTON:  She did not, and of course that did not arise until the very very end.  Having said that, your Lordship's comments are taken on board.

 THE VICE PRESIDENT:  Thank you very much.                                                 

- - - - - - - - - - -
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LORD JUSTICE TUCKEY:  

The conviction.

1.
The appellant is now 17.  He was 16 at the time of the alleged offences and when convicted.  On 26th March 2002 at the Norwich Crown Court, on an indictment alleging murder on count 1 and assault occasioning actual bodily harm on count 2, he pleaded guilty to count 2.  On 21st June 2002, after a trial before Curtis J and a jury, he was acquitted of murder and convicted of manslaughter by a majority of 10 to 2.  He was sentenced to five years' detention under section 91 of the Powers of Criminal Courts (Sentencing) Act 2000.  No separate penalty was imposed for the assault occasioning actual bodily harm.

2.
He appeals against conviction by leave of the single judge.  The single judge referred an application for leave to appeal against sentence to the full court. 

Co-defendants.

3.
There were two co-defendants who faced the same counts.  One was a 29-year-old man called Neil Howard.  He too had pleaded guilty to assault occasioning actual bodily harm.  He also pleaded guilty before the jury to manslaughter.  He did so on two bases: first, that he did not have the intent to kill or really seriously to injure; second, on the basis of diminished responsibility.  Howard was convicted of murder.

4.
The other defendant was PB, who was then 11 years old.  He was acquitted both of murder and manslaughter but convicted of assault occasioning actual bodily harm.

  The facts.

5.
The deceased was 44.  He had allegedly indecently assaulted PB.  At the time he was killed, the matter had been reported to the police.

6.
On Thursday 27th December 2001, the appellant and PB were in The Angel Public House in Thetford.  They were talking about the abuse.  Neil Howard, whom they did not know, heard them.  They told him about the abuse.  They all went on to another public house, the Red Lion.  They left there at about 7 pm.  They had decided to go to the deceased's to seek retribution for what he had done to PB.

7.
They all arrived at the deceased's at about 7.45 pm.  They went inside.  They picked up some weapons.  The appellant picked up a baseball bat.  Howard and PB each had a piece of wood.

8.
A man called William Cormack was visiting the deceased that evening.  The two of them had smoked cannabis.  The deceased was the worse for drink.  They heard a noise.  The deceased went to investigate.  He was attacked.  He came flying back into the room and ended up on a mattress on the floor with blood on his face.  The appellant and Howard were shouting such things as "you dirty bastard" ,"you nonce", "you messing with PB".  The appellant and Howard together attacked the deceased with pieces of wood, each was to one side of him.  They hit him on the head and shoulders.  PB came in with a girl.  PB brought his piece of wood down twice with considerable force onto the deceased's genitals.  The appellant said to PB, "Come on, get what you want from him and let's go".  PB went around the room picking up items.  During the search PB mentioned the appellant's or Howard's first name.  Someone said, "What did we say, we said no names".  The Crown suggested that indicated previous planning.  That was plainly right.

9.
While PB was stealing the deceased's property, the appellant and Howard were threatening him.  Howard went to the kitchen and fetched a kitchen knife with a 10-inch blade.  He came back with it.  PB rejoined the other two.  He hit the deceased again.  Cormack saw Howard holding the knife in his clenched right hand.  The deceased apparently saw it.  He half stood up on the mattress and launched himself at Howard and the appellant.  There was a scuffle.  The Crown submitted it was at about this time that Howard inflicted the fatal injuries.  Howard and the appellant overcame the deceased.  He was bundled down onto a dog bed.  All the defendants joined in assaulting him.  Cormack saw Howard with the knife again.

10.
In all Howard stabbed the deceased three times through one entry wound into the stomach.  The fatal wound was 14 centimetres deep and penetrated the aorta.

11.
There were other injuries.  There was a stab wound to the lower left jaw.  There was bruising to the deceased's face and his nose was broken.

12.
Before the defendants left, Howard abandoned the knife in the lavatory bowl.

13.
The appellant returned.  He was concerned about the deceased's condition.  He came back to see how the deceased was.  He did his best to help.  He called the ambulance.

14.
When first seen by the police the appellant said:

"I was in the pub with the other bloke having a drink, talking about him having sexually abused PB.  I left the pub and the other man come with me, and I went and saw him, and that's when it happened." 

He made no comment in interview.

The scientific evidence.

15.
There was scientific evidence placing the appellant close to the deceased when he sustained his injuries from the knife.  There was blood on various parts of the appellant's clothing.  The staining was consistent with the appellant coming into contact with a surface wet with the deceased's blood.  There was also airborne blood from the deceased on the appellant's clothing.  That was plainly consistent with the appellant being in close proximity to him when he was struck.  The expert evidence was that the presence of the blood was "not inconsistent with the appellant having assaulted the deceased".

16.
The appellant also had a cut on his right palm.  The jury could infer that came from Howard's knife.  The appellant's blood had got onto the baseball bat.  He was obviously holding it when or after he was cut.

The prosecution case.

17.
The prosecution case was that when the fatal injuries were caused by Howard, all three defendants were acting together as part of a joint enterprise.

The defence cases.

18.
None of the defendants gave evidence.  No adverse inference direction was given.

Howard's case.

19.
Howard admitted that he had a knife and caused the fatal injury.  His primary case on manslaughter was that he did not have the intention to kill or cause grievous bodily harm.  The deceased was killed when he launched himself on the knife which he was holding.

The appellant's case. 

20.
It was the defence case that the use of the knife by Howard was outside the joint enterprise to attack the deceased.  The prosecution had not proved that the appellant or his brother knew that Howard might obtain a knife or use it.  They were not party to its use.  Cormack's account could not be relied on.  The deceased's blood may have got onto the appellant's clothes when he came back to try and help him.  His own blood might have got onto his baseball bat when he cut himself on broken glass or china on the floor.  There was no evidence that the appellant was hostile to the deceased after Howard produced the knife.  It must have been the appellant who said, "Get what you want.  Let's get out of here".

The grounds of appeal.

21.
Mr Carey QC makes one short submission.  He submits that the joint enterprise direction on manslaughter was inadequate.  It did not make plain that to convict of manslaughter the jury had to be sure that the appellant participated in the fatal attack, foreseeing that Howard had and might use the knife in a manner short of inflicting serious bodily harm.

22.
We turn to the relevant directions.

23.
The judge first gave the jury a standard direction distinguishing murder and manslaughter.  He said this:

"...even when only murder is written down on your charge sheet it is always open to a jury when directed so by the judge to consider a possible alternative, which is called manslaughter, or if you prefer unlawful killing... It is an either or situation and it is a lesser offence, as you will see when I explain to you, as I now do, what the elements of the offence of manslaughter are.

First, if any accused deliberately uses unlawful violence on another and all sober and reasonable people would, in the judgment of the jury, have realised that the unlawful act or acts must have subjected the victim concerned to the serious risk of some harm from those acts, albeit not necessarily serious harm, that is manslaughter and that position is so whether or not the accused himself realised the effect of his acts or not.  Provided, of course, that act and violence causes the victim's death the offence of manslaughter is made out.  You will have spotted that the critical difference between murder and manslaughter is that for murder the Crown have to prove that an intent at the time of the killing to cause really serious bodily harm or to kill the victim, whereas in manslaughter they do not have to do that."

He later directed the jury on joint enterprise and on manslaughter in that context.  What he said was:

"Now, then the next thing I want to say to you is something about what barristers have called joint enterprise.  That is a phrase that deals with the question of possible joint responsibility for a crime that may in fact be physically committed by only one man.  Now in this case, your case, the Crown say, firstly, that Howard murdered [the victim], but also they say that the other defendants bear criminal responsibility for that act, even though their hand did not wield the knife which inflicted the fatal wound.  Therefore it is important that I explain to you and you understand the basis of joint responsibility or joint enterprise.  Well, it is this, if two or more of the defendants have put their heads together to commit a crime, here murder, as their conduct may clearly show, and took a part in committing it, sharing the intention to commit the crime, in particular shared the intention to cause really serious bodily harm, perhaps to kill the victim, the law is that they are all guilty of the offence, even if, in the case of defendant 2, or the third defendant, their hand did not wield the knife which inflicted the fatal wound.  However, before either defendant 2, Clarke, or defendant 3, PB, and remember of course their cases are separate, can be jointly responsible with Howard you must deal with these four questions; one, what was the purpose of the visit to the victim in his own house?  Was there a purpose agreed between all three to inflict violence short of killing him and short of causing him really serious bodily harm?  If that is, or may have been the purpose, in your judgment neither defendant 2 nor defendant 3 are guilty of murder, but they may be guilty of manslaughter if they realised that Howard might cause injury, might cause injury to [the victim] falling short of really serious bodily harm, and if you consider that Howard's use of the knife on the victim was not fundamentally different from any act which defendants 2 and 3 realised that Howard might do.

Now the second question is factual one, it arises out of what seems to me obvious, but remains for you to decide, namely that all the defendants went unarmed to the victim's home, that Howard used one of the victim's knives from his own kitchen to kill him, and defendants 2 and 3 and at other times Howard himself had less lethal weapons, such as the baseball bat, sticks or the chair leg gathered after their arrival at [the victim's] home.  I stress of course it is for you to decide what weapon each had at the various stages, where they obtained it or them and whether the fact that they each took up weapons, if they did so in your judgment, throws any light on whether they were acting together and whether they had a shared intent, and if so what that intent was.

Now the third question relates to the knife.  The question is, have the Crown proved defendants 2 or 3 knew that the first defendant, Howard, had the knife before he used it?  If no, the relevant defendant or defendants are not guilty of murder.  If, however, the answer to the question is, yes, you go on to consider the fourth question, which is this, it again relates to the knife, the question is, may it be the case that defendants 2 or 3 had no idea Howard would use, my emphasis, use that knife?  If so, may Howard's use of that knife be properly regarded as fundamentally different from any act which Clarke or Barrowcliff realised Howard might do?  If you answer yes to both parts of the question not guilty verdicts or verdict of murder are correct.  But if you decide Clarke or PB knew that Howard had the knife before he used it and knew that Howard would use it or might use it to cause really serious bodily harm or to kill then the relevant defendant is guilty of murder."

The applicable law.

24.
There is no issue between Mr Carey and Mr Amlot QC on behalf of the respondent on the law applicable to this case.

25.
In the well-known case of Powell and another and English [1999] AC 1, at page 28, Lord Hutton cited with approval the passage of Lord Parker in Anderson [1966] 2 QB 110, at page 120, when he said:

"It seems to this court that to say that adventurers are guilty of manslaughter when one of them has departed completely from the concerted action of the common design and has suddenly formed an intent to kill and has used a weapon and acted in a way which no party to that common design could suspect is something which would revolt the conscience of people today."

In another passage Lord Hutton cited with approval the Northern Irish decision of Gamble [1989] NI 268.  As he put it,

"[where] a secondary party who foresees grievous bodily harm caused by kneecapping with a gun should not be guilty of murder where, in an action unforeseen by the secondary party, another party to the criminal enterprise kills the victim by cutting his throat with a knife." - see page 29H to 30A.

Of course, if the secondary party foresaw the possible use of an equally dangerous weapon, he could not escape liability:  see page 30G.

26.
Powell and English were considered and applied by this court in Uddin [1999] 1 Cr.App.R 319.

27.
The point Mr Carey makes regarding the manslaughter direction is this.  Although the judge made it plain that the jury could only convict of murder if they decided that the appellant knew that Howard had the knife before he used it, or might use it, to cause really serious bodily harm or to kill, he never made it plain that foresight of the possible use of the knife was equally required to convict of manslaughter.  The joint enterprise manslaughter direction did not make that clear.  Indeed applying that direction the jury might have thought that provided the use of the knife was not fundamentally different from other violent acts agreed upon, they could without more convict of manslaughter.  In other words, that unlike murder it was not necessary to be sure that the appellant foresaw the possible use of the knife by Howard.  The jury might have thought that that was the real difference between murder and manslaughter.  The real difference between murder and manslaughter, he submitted, was this.  To convict of murder the jury had to be sure the defendant knew of the knife and foresaw its possible use by Howard as part of the attack with the intention of causing at least really serious injury.  To convict of manslaughter on the facts of this case the jury would have to be sure the defendant knew of the knife and its possible use as part of the attack, in a manner falling short of inflicting really serious injury.

The respondent's submissions.

28.
Mr Amlot submitted the conviction was safe:  

1.  The appellant and the others went to the house having planned to use violence on the deceased.  When in the house, they did so.  Together they struck him with wooden sticks.  

2.  He accepted the appellant could not be convicted of manslaughter unless the jury were sure that before the knife was used the appellant knew that Howard had it and might use it.  The evidence of that, he submitted, was clear.  Howard was by the appellant when holding the knife.  Cormack saw Howard with it.  The deceased obviously saw it.  The appellant was so close that blood from the deceased travelled through the air onto the appellant.  The knife cut his hand.

3.  The jury was entitled to conclude that the appellant agreed to the knife being used in furtherance of the violence previously agreed upon.  It was entitled to conclude that the appellant had involved himself in a joint plan to frighten and assault the deceased, in which the knife was to play a part.  What it was not sure about was that the joint enterprise in which the knife was to play a part extended to its use to inflict serious injury or death.  That is why it convicted of manslaughter not murder.  

4.  As to the directions, read as a whole, they are in accordance with the authorities.

Our conclusion.

29.
We have not found this an easy issue to decide.  It is clear there was a perfectly good case of manslaughter against the appellant, if the appellant intended to cause some harm to the victim, as he clearly did, but also foresaw the possible use of the knife at any stage before its use, for that purpose as part of a joint enterprise with that as its purpose.  If they had found that the appellant and Howard jointly planned to cause serious physical harm, and the appellant foresaw the possible use of the knife for that purpose, then they should have convicted him of murder as well as Howard.  We can understand how the judge came to direct the jury in the way he did, given the way the case had been conducted with the prosecution alleging joint enterprise to cause really serious injury.  However, we have concluded that there is force in Mr Carey's submissions.  In our view, having regard to the directions as a whole, the jury might have thought they could convict of manslaughter without having to consider whether the appellant foresaw the possible use of the knife.  We accept that the jury would have been entitled to draw the conclusions relied upon by Mr Amlot, namely that the appellant had involved himself in a joint plan to frighten and assault the deceased, short of causing really serious injury, in which the knife was to play a part.  That was not however the basis upon which the case was conducted or left to them in the summing-up.  With some hesitation we have concluded that we could not safely uphold a conviction on that basis.  In short, for the reasons we have set out, this appeal against conviction must be allowed.

30.
MR AMLOT:  My Lord, I do ask that your Lordships order a retrial.  On any account he played a part in a brutal attack.  Your Lordships have said that there is a perfectly good case of manslaughter.  

31.
LORD JUSTICE TUCKEY:  I do not know whether Mr Carey is going to suggest otherwise.  

32.
MR CAREY:  My Lord I do have submissions to the contrary, because we would submit that it is not in the interests of justice to order a retrial here.  As your Lordships heard during my learned friend's submissions two days ago, the Crown conceded that it opened and closed its case against Clarke as a murderer.  Their submissions to the jury failed and it is only before your Lordships that this new attack of frightening, as you just touched upon in your judgment, has been raised.  And it is inevitable, we would submit, that had the full English direction been given by the learned trial judge, plus a further apposite direction on frightening, had that been raised, he must have been acquitted of manslaughter because Howard's act was fundamentally different and effectively by allowing a retrial, should your Lordships reach that conclusion, you are allowing the Crown to have this man tried again on a different basis.  That cannot be, with respect --

33.
LORD JUSTICE TUCKEY:  The same facts of course. 

34.
MR CAREY:  Yes, but the facts have been urged for the first time in the way that have been canvassed before you, this frightening element.  That was never placed before the lower court and we have gone through that.  So I need not reiterate it.  But my Lords it cannot be right to have another trial of this young man for manslaughter.  All that is going to be decided is in those fleeting moments when Howard had fetched the knife and stabbed Mantoya what was going through Clarke's mind and looking at the facts, as your Lordships know them to be, it is impossible, we would submit, for Howard's wielding of that knife into the body of Mantoya not to have been a fundamentally different act.  I cannot put it more than that really, but it militates -- 

35.
LORD JUSTICE TUCKEY:  We see how you put it.

36.
MR CAREY:  That is our submission. There is the echo of perhaps the attitude of this young man which I know is in your Lordships' mind because you touched upon it in your resume of the case.  Is it conceivable that a man who knew about the use of the knife would have behaved, aged 16, as he did on coming back to tend the man.  It looks almost inevitable, does it not, that having got outside he was alerted as to what Howard had done and immediately returned.  In our submission the verdict which this young man still faces of assault occasioning actual bodily harm reflects properly his role in that attack.

37.
LORD JUSTICE TUCKEY:  That is a matter of opinion.

38.
MR CAREY:  Yes, my Lord.  

39.
LORD JUSTICE TUCKEY:  Mr Carey, Mr Amlot, we think there should be a retrial here.  We have to give certain directions about that: we allow the appeal, quash the conviction, direct a fresh indictment be preferred against the appellant and that he be rearraigned on that fresh indictment within two months; and we will make representation orders for the retrial (two counsel). We used to direct that the retrial should take place at a certain venue, but we will direct that the venue for retrial shall be determined by the presiding judge for the southeastern circuit, so that the retrial will not necessarily be in Norwich.  

40.
The only other question is custody or bail.  What is the position there?  

41.
MR CAREY:  My Lord, the position is that he has by tomorrow served exactly six months in prison following the five year sentence which the trial judge imposed.  Now of course that conviction has been set aside, we would ask that he be remanded into the care of the local authority to an address which we could provide the court because that was his position before the trial started.  He had by then, as you know, pleaded guilty to assault occasioning actual bodily harm, and it would seem to us, with respect, that there is no reason for his not going back to his position before trial.  If I could just tell your Lordships there is a very, very positive report about how he has responded at Feltham. 

42.
LORD JUSTICE TUCKEY:  Yes, we have seen that.  Do the Crown have any view about bail?  

43.
MR AMLOT:  It is entirely a matter for the court, of course, but as your Lordships know he was on bail before the trial charged with murder at that stage and it does not seem to me to be appropriate that we object in the circumstances.   

44.
LORD JUSTICE TUCKEY:  I thought you would say that.  

45.
I am not quite sure what form of words we should use, but we will do what you ask, Mr Carey.  The appellant will be released on bail on terms that he be remanded into the care of the local authority to be notified to this court as soon as such an authority has been found.

46.
MR CAREY:  Yes, my Lord I think we have everything in place.  Shall I talk to the Court Clerk after your Lordships have risen on this case.  Would that be easier? 

47.
LORD JUSTICE TUCKEY:  Yes to draw up a form of order as it has to be locked down, obviously.  You have an address, have you?  

48.
MR CAREY:  My Lord, we have an address, yes, which is part of Norfolk Social Services. 

49.
LORD JUSTICE TUCKEY:  If you would like to give that information to the Clerk so that the order can be drawn up reflecting what we have agreed to do.  

50. MR CAREY:  Thank you, my Lord.
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1.
LORD JUSTICE LONGMORE:  On 10th December 2000 there was a robbery at a public house near Ipswich called Harleys.  The landlord, Andrew Hull, was struck about the head with a gun.  During the robbery one of the offenders left, returning minutes later, and shortly after the robbery the victim, a lady called Janet Fleming, a barmaid at Harleys, was found nearby with severe head injuries and she subsequently died.

2.
The prosecution case was that both this appellant, Sobers, and his co-accused, Duberry, had participated in the robbery and the attack on Mr Hull.  The prosecution alleged that Duberry had attacked Miss Fleming during the course of the robbery, hit her with the gun and then stamped on her and kicked her to the head.  The appellant played no part in the attack on the victim, but, said the prosecution, was guilty as a party to a criminal agreement, since both accused had armed themselves with weapons, a knife and a gun, and had together attacked Mr Hull in a similar fashion to the manner in which Miss Fleming was attacked, striking him on the head with a gun.  There was forensic and eye witness evidence together with evidence from the associates of both accused, in particular Mr Sobers' girlfriend, Lavita Smith, who claimed that she had been asked to act as a lookout during the robbery and that the appellant had subsequently confessed to the robbery and to the fact that the co-accused had attacked the victim.

3.
The defence called no evidence in relation to the killing.  It was argued on Mr Sobers' behalf that there was insufficient evidence from which it could be inferred that he could have foreseen the attack on the victim by the co-accused.  It was said that some of the prosecution witnesses, including Lavita Smith, were unreliable having lied to the police in the course of the investigation.

4.
In due course an eleven-day trial concluded on 29th October 2001 in the Crown Court at Norwich before Moses J and Mr Sobers was convicted of both murder and robbery.  He was sentenced to life imprisonment on each count concurrently, the sentence on count 2 being an automatic life sentence.  His co-accused, Duberry, was also convicted on both counts and sentenced to life imprisonment on each count concurrently.  

5.
Mr Sobers is now before the court, the single judge having refused leave but the full court having granted leave to appeal, the ground being set out in paragraph 5 of the short judgment with which we have been provided as follows:

"What gives some concern to this court is whether or not the law as defined by the judge could be properly applied to the facts of this case so as to render the man Sobers susceptible to conviction for murder or manslaughter."

6.
There was evidence from Mr Hull, the licensee of the public house.  He said that he had moved in on 29th November 2000 and that Miss Fleming worked at Harleys three days a week.  At the end of business on Sunday 10th December he took the till into the back office and put most of the cash into a safe, which then contained about £2,800.  Miss Fleming was still there at that time, at about 10.45 or 10.50.  She left by the front door and as she walked away he heard a noise outside.  When he went to investigate this, he saw two masked men running towards him.  They grabbed him and hit him over the head, they went back inside and they forced him to show them where the money was.  The taller of the two men, said to be Duberry, not merely threatened Mr Hull with a gun, but hit him on two further occasions.  The smaller of the men, who was said to be Mr Sobers, emptied the contents of the safe into a black bag with a red band that seemed to be elasticated at the top.  The other man, Duberry, went off in the direction of the front door.  Two minutes later he returned and forced Mr Hull into the safe.  After a few moments he went to the bar and tried to use the telephone, but then returned, picked up the money and left, and after that Mr Hull called the police.  He (Mr Hull) said as far as Miss Fleming was concerned that so far as he knew she had not returned to Harleys after she left.  When the taller of the men left he did not say where he was going or why.  There was no conversation between the two men before the taller man left or when he returned.  He said that the smaller of the men was frantically involved in moving cash and did not turn to look at the taller man when he left and may not have known that the other man had gone.  He said that both men seemed frantic and "hyper" throughout.  

7.
There was a considerable amount of evidence relating to the identification of Mr Sobers as the person actually stealing the cash from the safe and Duberry as the person who caused the death of Miss Fleming.  That evidence the jury must have accepted.  As we have indicated, there was evidence from Lavita Smith, the appellant's then girlfriend.

8.
On 10th December the appellant had told her that they were going to Harleys and that she was to ring Mr Duberry as a signal that no-one was in there and then she was to go home.  She agreed to do this because she felt she should and she did not want an argument.  They did not say where they were going and there had been no discussion as to benefit.  They left for the public house at about 10.30 with both the appellant and Duberry walking ahead to show her the way.  She saw them then both climbing onto the roof of Harleys.  She got to the car park and saw someone she knew in a car.  She waited for the car to go and then she telephoned Mr Duberry on his mobile phone.  She did not speak to him but let it ring a few times before hanging up.  She caught the bus home and arrived before midnight.  She later spoke to Sobers, who said that he was not coming home and that there had been a "few complications".  The following day she heard that there had been an incident and that a woman had been badly injured.  Mr Sobers returned some time between 7 and 8 in the evening.  She asked him about the incident but he avoided her and went out.  She noted that he was not wearing the same clothes as the night before.

9.
There was, as we say, much other evidence primarily concerned with identification which does not now arise.  

10.
At the conclusion of the prosecution case, the defence on behalf of Sobers submitted that there was no case for him to answer.  The Crown's case was that during the robbery Duberry left Harleys without a word of warning and attacked the victim.  The defence contended that there was no or insufficient evidence to attribute responsibility for the murder to Mr Sobers and the attack was outside the scope of common design.  Counsel relied in particular on Anderson and Morris [1966] 2 QB 110 at 120.  It was argued that in leaving Harleys the co-accused stepped outside the scope of the criminal enterprise and acted in a manner which Sobers could not have foreseen.  

11.
The judge rejected that submission and stated that the accused had gone to Harleys together armed with a knife and a gun.  They had been concerned that the robbery of the safe should not be interrupted and had asked Miss Smith to act as lookout and signal when the coast was clear.  He said the jury would be entitled to reach the conclusion that the common intention of both accused was not only to force the landlord to open the safe, but successfully to empty it and escape without interruption.  He said that the jury would also be entitled to conclude that Duberry left Harleys for a reason such as that he had noticed somebody outside.  While there was no evidence that the accused reacted before or after Duberry left, the jury could conclude that even if Sobers did not know what his co-accused was doing, that he was acting to prevent interruption.  In those circumstances the jury would be entitled to conclude that Sobers would have had no reason to ask what he was doing because prevention of interruption was part of the plan and thus implicitly formed part of the agreement.  

12.
The judge also rejected a contention that the manner of the attack on the victim was such that it could not have been foreseen as a possible incident of the common unlawful enterprise.  He referred to Powell and English [1999] 1 AC 1, Anderson and Uddin [1999] 1 Cr App R (S) 319.  He stated that the jury would be entitled to have regard to the actions of both accused when the robbery started.  They had not used the gun merely to frighten the landlord, they ran at him and immediately struck him with a blunt object.  There were three further blows while he was bundled inside.  That was confirmed by the medical evidence.  It would therefore have been open to the jury to conclude that the gun had been used as a bludgeon to cause violence to the head with the intention of causing really serious bodily harm.  Viewed in such a way, the jury would be entitled to conclude that the attack on the victim was not so different as to take it outside the contemplation of the appellant, who had participated in the attack on the landlord.  He said, further, that there was evidence from the pathologist that a gun had been used as a bludgeon on Miss Fleming's head similar to the attack on the landlord.  The use of the foot to stamp on someone's head was not intended by the appellant but that was not the point.  It would be open to the jury to conclude that the use of the foot was not so different from the use of the gun as a blunt instrument as to lead to the conclusion that it fell outside the scope of the criminal enterprise or was something that the appellant could not have foreseen.  That was a matter for the jury to decide.  It was open to the jury to conclude that the appellant might have foreseen that there might be an attack on anyone who might interfere with the successful outcome of the robbery and that the attack was not different in type to that foreseen by the appellant.

13.
In essence, those submissions have been repeated to us today.  Mr Lithman QC makes no criticism of the directions in the summing-up, but does submit that the case of murder against his client, Mr Sobers, should not have been left to the jury at all for two main reasons.  Firstly, he submits that the joint enterprise was to break in and steal money from the safe at Harleys.  It was no part of that joint enterprise and no part of any agreement, whether express or implicit, that the co-accused, Duberry, would depart from the scene, let alone that he would kick anyone to death.  Secondly, he submits that the prosecution has to prove that the appellant foresaw an act of the type which was committed, but no-one in the position of the appellant could have foreseen the method of attack on Miss Fleming, or at any rate the cause of her death being, as is accepted by the Crown, not the hitting of her on the head with the gun but the kicking and stamping of her on the head with a shod foot.

14.
As far as those submissions are concerned, it is relevant to observe that the enterprise on which the appellant and his co-accused were embarked was a carefully planned enterprise.  There was evidence that the appellant had previously reconnoitred the premises and discovered details of when the landlord was alone and had made a decision as to when there were likely to be the most takings, vis on Sunday evening when this robbery occurred.  Both Duberry and Sobers agreed to rob Harleys as the primary enterprise.  That involved, of course, the threat and in fact the use of violence.  Both of them were disguised with home-made masks made out of the sleeves of their T-shirts and also with caps.  Duberry had a gun with him, Sobers had a knife with him, in fact that was left behind at Harleys.  Mr Sobers arranged for his girlfriend to be a lookout and signal when there was no-one at the public house.  The three of them attended the premises.  Sobers and Duberry climbed onto the roof, and Miss Smith, who had deliberately avoided the closed circuit television cameras, telephoned that the coast was clear, she sent a message "gone".  There was no direct evidence as to their intention if they were thereafter interrupted.  

15.
Both aggressive words and behaviour were used to Mr Hull outside the premises.  Significant gratuitous violence was used before the premises were entered and before the requirement to open the safe arose.  There were three blows to the head, as we have said; there was, moreover, one blow to the eye also causing injuries.  The inference which the jury might have made was that those injuries were caused by the gun that Duberry was carrying with him.  Neither Sobers nor the co-accused sought to relieve the injuries of Mr Hull in any way.

16.
Duberry caused the landlord to open the safe and Mr Hull was then thrown and pushed aside while the appellant Sobers proceeded to empty the safe.  It is not without significance that both the accused took up their respective positions at the beginning of the operation, and Duberry, armed with the gun, assumed a position in the office where he was capable of viewing the emptying of the safe and Hull and also the full length windows adjacent to the front door of which we have been provided photographs.  Throughout the attack on Miss Fleming, Sobers, armed with the knife, was in the office emptying the safe while the injured landlord was lying on the floor bleeding from the head.  Whether or not Mr Sobers knew of Duberry's departure, he certainly appears not to have reacted to it.  Miss Fleming returned to the area outside the public house, and that must have been for a reason.  It is impossible to know whether it was because she heard something when Mr Hull was attacked and came back to see what was going on or whether she had forgotten something, but Duberry went outside and the obvious purpose, the jury may have thought, of his going outside was to ensure that there was no interruption.  Miss Fleming was then attacked by Duberry, who was continuing to wear the full face mask disguise and a hat, and it was clear from the pathologist's report that she was attacked by a heavy object which the jury might well have inferred was a gun.  She was felled to the ground and then she was stamped on by Duberry and she died.

17.
Duberry then returned inside the public house, the robbery concluded and the pair left, but not before Mr Hull was forced into the safe.  Then Sobers told his girlfriend subsequently that when doing the robbery there was somebody there who was unexpected.  He said that his co-accused went to get Janet Fleming and "done what he done".

18.
From that analysis of the facts, it is apparent that the learned judge, when he said in his ruling that there was a reason for Mr Duberry to leave the public house, was entirely correct.  The enterprise was not merely that the two co-accused should commit the robbery; it was that they should commit robbery without being interrupted, or if interrupted with that interruption being dealt with; at any rate that was an inference that the jury were perfectly entitled to make, and the judge, in our view, was bound to leave that question to the jury.  The first argument, therefore, of Mr Lithman seems to us to be quite untenable.  The joint enterprise was not merely to break in and steal, but to break in and steal without interruption or with the interruption being dealt with.

19.
As far as his second submission is concerned, it is of course right on the authority of English that the Crown must prove that the defendant foresaw an act of the type which was in fact committed.  He submits that here it was clear beyond argument that it was not foreseeable by Mr Sobers that the victim would meet her death either at all or in the way she did.  In our judgment, the judge dealt with this argument correctly in his ruling on the submission of no case.  He was right to point out that the gun was used in the same way on Miss Fleming as it had been on Mr Hull and, even if it is accepted that the death of the victim was caused not by the injuries with the gun but by the stamping on Miss Fleming of Duberry's shod foot, nevertheless the judge was correct to say that it was a matter for the jury to determine whether that was the type of injury which was foreseeable by Mr Sobers.

20.
There is, no doubt, a spectrum of cases, and there may be some cases, where it is right for a judge to withdraw a case from the jury on the basis that the way a death has occurred is obviously outside the contemplation of parties to any joint enterprise because no reasonable jury could say that the defendant could have foreseen an act of the type which caused the death.  Likewise, at the other end of the spectrum, there may be cases where a judge can say to a jury that the question of foreseeability of the cause of death is so obvious that there could be no issue in the matter; but such cases must be few and far between because, in our view, in the vast majority of cases it will be for the jury, after a proper direction, to decide whether what happened fell within the scope of the joint enterprise or whether what happened went beyond the scope of the joint enterprise, whether because the cause or manner of death could not have been foreseen or for some other reason.  

21.
The full court was concerned, on hearing Mr Lithman's submissions, as to whether the law could be properly applied to the facts of this case so as to render Sobers susceptible to conviction for murder or manslaughter.  Now that we have heard full argument not only from Mr Lithman but also from the Crown, we are satisfied that Moses J made the only possible ruling on the submission of no case to answer and, there being no criticism of the summing-up, this appeal will be dismissed.

22.
MISS MARSH:  My Lord, somewhat unusually there does fall to be considered the sentence in respect of the robbery conviction, because although an automatic life sentence was imposed, the learned junior who deals with the point has subsequently effectively discovered it should not have been imposed, and I will leave him to address the court.

23.
LORD JUSTICE LONGMORE:  Mr Lithman knows what Mr O'Sullivan is going to say, does he? 

24.
MR LITHMAN:  Yes, I do. 

25.
MR O'SULLIVAN:  My Lord, I do not know if your Lordships have had a chance to read a photocopied case that I handed up this morning, R v Murphy. 

26.
LORD JUSTICE LONGMORE:  If you handed it up this morning we will not have had any chance to read it. 

27.
MR O'SULLIVAN:  Of course you will not.  Could I request the court to consider it.

28.
LORD JUSTICE LONGMORE:  Well, Mr O'Sullivan, I understand you have a submission to make to us on behalf of the Crown. 

29.
MR O'SULLIVAN:  My Lord, yes.  Mr Sobers was sentenced on the robbery count to an automatic life sentence, it being determined by the learned trial judge that his conviction for robbery was the second serious offence as defined within section 109(5) of the Powers of the Criminal Courts (Sentencing) Act 2000.

30.
LORD JUSTICE LONGMORE:  Yes, the first serious offence being --

31.
MR O'SULLIVAN:  A conviction for a section 18 infliction of grievous bodily harm in 1998.

32.
LORD JUSTICE LONGMORE:  Yes. 

33.
MR O'SULLIVAN:  I know your Lordships have had very, very brief sight and have not had an opportunity fully to consider the case of R v Murphy. 

34.
LORD JUSTICE LONGMORE:  No, you better tell us what R v Murphy is authority for. 

35.
MR O'SULLIVAN:  My Lord, it is authority for the proposition that if there is not a count of possession of a firearm under the Firearms Act on an indictment, conviction for robbery simpliciter, even though on the facts of the case the sentencing judge is satisfied involved the use of the firearm, then that robbery cannot be a serious offence within the terms of the Act. 

36.
LORD JUSTICE LONGMORE:  Which is the paragraph that makes that clear? 

37.
MR O'SULLIVAN:  At paragraph 18, it is a short sentence, last page: "In the view of this Court there should have been separate counts to reflect the use of a firearm, both in 1997 [which was the first serious offence] and in 2000 [the second serious offence]."  My Lord, the Court of Appeal came to that conclusion as a result of considering in part the case of Eubank, which my learned friend Mr Lithman had cited at the conclusion of his skeleton argument.

38.
LORD JUSTICE LONGMORE:  Where is Eubank?

39.
MR O'SULLIVAN:  Eubank is referred to at paragraph 16 of the judgment in Murphy.

40.
LORD JUSTICE LONGMORE:  Yes. 

41.
MR O'SULLIVAN:  The last sentence.

42.
LORD JUSTICE LONGMORE:  So the position is that the section 18 offence here was what we call a qualifying offence; is that right?

43.
MR O'SULLIVAN:  Yes. 

44.
LORD JUSTICE LONGMORE:  And then the offence charged here was robbery but there was no count of possession of a firearm or a firearm being used in the course of the robbery. 

45.
MR O'SULLIVAN:  My Lord, yes, and for it to constitute a serious offence under the Act --

46.
LORD JUSTICE LONGMORE:  You better show us Archbold. 

47.
MR O'SULLIVAN:  If you have access to Archbold 2003, page 595.  Over the page at subsection (5), which sets out the definition of serious offences: (h) robbery where, at some time during the commission of the offence, the offender had in his possession a firearm or imitation firearm within the meaning of that Act", that act meaning the Firearms Act.

48.
LORD JUSTICE LONGMORE:  Yes. 

49.
MR O'SULLIVAN:  There had previously, and it is right to say at the time of this trial, been an authority by this court in which the point was not argued but it was assumed that even if there had not been a count then it could be a serious offence.  The (inaudible) in that case, which is cited in Murphy, is Anderson which came to this court by way of Attorney General's reference, was concerned with whether, two serious offences having been found, exceptional circumstances should result in no automatic life sentence being imposed.  The court subsequently in Murphy, where the ground of appeal was precisely this point, considered Anderson, considered Eubank and determined that absent a count pursuant to the Firearms Act then an automatic life sentence should follow. 

50.
LORD JUSTICE LONGMORE:  I quite see that as far as the qualifying offence is concerned, because otherwise nobody really knows the circumstances, one has to go back years to find out that, it may be a question whether there is a real firearm or imitation firearm, perhaps it does not matter. 

51.
MR O'SULLIVAN:  I do beg your Lordship's pardon.  The answer, with respect, is it does not matter.  I know your Lordship has described it as a qualifying offence, but the statute requires two serious offences and there is no distinction between the definitions for the first serious offence or the second serious offence, and indeed in Murphy both the offences were robberies and on neither occasion in 1997 or 2000, although it was alleged as part of the facts, was there a count pursuant to the Firearms Act, and so it fell foul with respect of section 109 on both fronts.

52.
LORD JUSTICE LONGMORE:  So the intention of Parliament can be defeated by Crown counsel failing to include a count for possessing a firearm. 

53.
MR O'SULLIVAN:  I take my Lord's point, but, with respect, at the time that this indictment was preferred the law was as it appeared in the case of Anderson in this court as opposed to Murphy. 

54.
LORD JUSTICE LONGMORE:  Anyway, you say that we have a duty to quash the sentence of life imprisonment on count 2, is it, and substitute an appropriate sentence?

55.
MR O'SULLIVAN:  My Lord, yes, with one caveat.  I do not have a copy of the indictment and whether robbery was count 1 or count 2 I will need assistance, but whatever it is I would invite the court to follow that.  Count 2 on the indictment. 

56.
LORD JUSTICE LONGMORE:  Yes. 

57.
MR O'SULLIVAN:  If appropriate I do have copies of Mr Sobers' previous convictions if the court is minded therefore to re-sentence Mr Sobers on the robbery count. 

58.
LORD JUSTICE LONGMORE:  Yes.  I am beginning to think we might do that at 2 o'clock.  You probably want to make some submissions.  

59.
MR LITHMAN:  They will only be very brief, my Lord.  

60.
LORD JUSTICE LONGMORE:  Alright, make them now.  We have of course something in your skeleton about it.

61.
MR LITHMAN:  My Lords, all I can say on his behalf is, first of all, he was not the prime mover.

62.
LORD JUSTICE LONGMORE:  Yes.

63.
MR LITHMAN:  He did not strike either party or wield a gun.  He is 25 years old now.  He is likely to receive a tariff, I am told, on the murder count of 12 years compared to Mr Duberry's of 17, although they have not been finalised, but that is the position as he understands it likely to be.   

64.
LORD JUSTICE LONGMORE:  How can you say it is likely if you do not know? 

65.
MR LITHMAN:  It would only, as we understand now, be subject to the view of the Home Secretary, which is no longer of course an appropriate view, so the views thus far expressed have been it will be 12 years in his case.

66.
LORD JUSTICE LONGMORE:  Right.

67.
MR LITHMAN:  So far as the sentence part of what was the automatic life sentence that was passed in relation to the robbery, he revoked a period of six years to be served before he could be considered for parole.

68.
LORD JUSTICE LONGMORE:  Sorry, say that again.

69.
MR LITHMAN:  The court had expressed in relation to the automatic life sentence that was passed, albeit incorrectly, in relation to the robbery count a six year term to be served before he could be considered for parole. 

70.
MR JUSTICE MITTING:  For how long had he been in custody before that?

71.
MR LITHMAN:  He has been in custody for a little over two years. 

72.
MR JUSTICE MITTING:  Up until the imposition of that sentence.  To get at the notional determinate sentence you need to add the six years times two for the period spent in custody times two.

73.
LORD JUSTICE LONGMORE:  Notice of grounds says "believed none due to serving another sentence".

74.
MR LITHMAN:  Would your Lordship repeat that.

75.
LORD JUSTICE LONGMORE:  Yes, I did not put that very clearly.  What the notice of grounds says is: "Total period of remand in custody prior to sentence: believed none due to serving sentence", I add the word "another" because he was in custody for something else.

76.
MR LITHMAN:  He was serving a sentence.  He was serving a sentence imposed in April of 2001 of three years.

77.
LORD JUSTICE LONGMORE:  So this six year term that you have just mentioned, I am sorry to be so slow, is that the notional term or is it half of the notional term? 

78.
MR JUSTICE MITTING:  It must be the latter.

79.
MR LITHMAN:  It must be the latter, yes.

80.
LORD JUSTICE LONGMORE:  What we used to call the tariff would be 12 years and then the judge, this is judicial exercise, it was Moses J, was it, who said it would be six years? 

81.
MR LITHMAN:  Yes.  I say that because I know my client's recollection is better than my own and he told me that was the position in 2001.

82.
LORD JUSTICE LONGMORE:  If we are engaged in the exercise of determining a determinate term, determinate period, we have to think in terms of twice presumably. 

83.
MR LITHMAN:  Yes.  Can I say that although it becomes more a part of the notional aspect of the case, the --

84.
LORD JUSTICE LONGMORE:  We will retire for a moment.

(The court adjourned for a short time) 

85.
LORD JUSTICE LONGMORE:  We are going to resume at 2.15.  We are not happy at the moment, Mr O'Sullivan, about the Crown's concession.  It seems to us there must at least be an argument that in the light of French, which is referred to in Murphy, and in the light of the commentary in Archbold at 5-221, at least an argument, that where we are dealing with an instant offence and there is no dispute that a firearm was used that the automatic sentence may still apply.  Would you like to consider those propositions and address us again at 2.15. 

86.
MR O'SULLIVAN:  My Lord, I will.

 (The luncheon adjournment) 

87.
LORD JUSTICE LONGMORE:  Yes.  Now, Mr O'Sullivan. 

88.
MR O'SULLIVAN:  My Lord, may I begin please by referring back to the transcript of Murphy because there is an error of punctuation in that which may have caused, with respect to your Lordships, some confusion as, if I may say so, it did those at the bar until we discovered it.  Paragraph 15. 

89.
LORD JUSTICE LONGMORE:  Yes. 

90.
MR O'SULLIVAN:  Begins "In the present case". 

91.
LORD JUSTICE LONGMORE:  Yes. 

92.
MR O'SULLIVAN:  And indicates that the trial judge had no doubt that a firearm was present.  It is in fact part of the quotation of the judgment from the Attorney General's reference, which starts at paragraph 14, so the speech marks which appear at the conclusion of the last sentence in paragraph 14 should in fact continue to the end of paragraph 15.

93.
LORD JUSTICE LONGMORE:  I see, that is why they regret that French was not referred to in Anderson. 

94.
MR O'SULLIVAN:  Yes.

95.
LORD JUSTICE LONGMORE:  Yes.  Mr O'Sullivan, this is a slightly vexed area.  The Archbold reference we gave you says that Murphy itself was decided in ignorance of a case called Flamson. 

96.
MR O'SULLIVAN:  Yes.  My Lord, it is a vexed area perhaps.

97.
LORD JUSTICE LONGMORE:  What we are going to do is this, dealing with this now, unprepared as at any rate the bench is; no doubt the bar is more prepared than the bench as ever.  We have had no opportunity to think ourselves about this point and it is not a point that has been taken in any detail in the skeletons of either party.  This is going to have to be sorted out by somebody because there seems to be quite a lot of conflicting authority.  Do you agree? 

98.
MR O'SULLIVAN:  Well, on one view, my Lord, yes, it could.  I handed up just before your Lordships came into court the only reporting of the case of Murphy, which is in the Criminal Law Review, it is a short two-page summary but includes a commentary by Dr Thomas which refers at the conclusion of the commentary to the case of Flamson.

99.
LORD JUSTICE LONGMORE:  In the view of Dr Thomas, Murphy may be able to stand with Flamson which can be regarded as a case decided on its special facts.  What was so special about the facts in Flamson?

100.
MR O'SULLIVAN:  In Flamson it was found by the Court of Appeal that defence counsel had in fact in the course of mitigation conceded that the defendant had been aware of the possession of a firearm. 

101.
LORD JUSTICE LONGMORE:  In the qualifying offence or the index offence? 

102.
MR O'SULLIVAN:  If my Lord would bear with me just one moment.  As my Lord calls, it the qualifying offence. 

103.
LORD JUSTICE LONGMORE:  I think this is too difficult to decide on the hoof, as you are inviting us to do.  I think it is going to have to be re-listed, and in view of the potential conflict, shall I call it, with Flamson, it probably should be put into the Vice President's or the Lord Chief's list.  Do you have any observations to make about this?

104.
MR LITHMAN:  No, thank you, my Lord.

105.
LORD JUSTICE LONGMORE:  I think that is what we are going to do.  I will perhaps just give a very short judgment to indicate what we are doing and why we are doing it.  

106.
We have just given our judgment on the appeal against conviction in the case of Sobers.  At the conclusion of that, somewhat to our surprise, junior counsel for the Crown rose to say, as part of his duty to the court, that there had been an error in sentencing because on count 2 Moses J had imposed a life sentence.  

107.
It emerged that the reason why Mr O'Sullivan brought this matter to our attention was that, in his submission, the court should not have imposed a life sentence unless there was an additional count in the indictment of possessing a firearm with intent to commit an indictable offence.  

108.
He referred us to the case of Murphy [2002] EWCA Crim 1624, and that certainly lends support to his proposition.  Paragraph 5-221 of the 2003 edition of Archbold points out, however, that the decision in Murphy seems to have been reached without consideration of the decision in Flamson [2002] Crim LR 339.  

109.
In those circumstances, it does not seem to us to be right to proceed immediately to the question whether a life sentence was properly imposed since neither the court nor really counsel have had the opportunity to put their submissions in order on that question.  Since there is at any rate a potential conflict between the two decisions referred to not only in Archbold but also in [2002] Crim LR page 675 in Dr Thomas' commentary on the case of Murphy, we think it right for the question of sentence to be re-listed, and we will grant leave to appeal if leave to appeal has not yet been given.  Has it, Mr Lithman? 

110.
MISS MARSH:  No.

111.
LORD JUSTICE LONGMORE:  We will grant leave to appeal against the sentence imposed on the appellant on count 2 and we will order that it be listed, if possible, before either the Vice President of this division or the Lord Chief Justice.  What is your estimate for the hearing? 

112.
MR O'SULLIVAN:  No more than an hour. 

113.
MISS MARSH:  I was going to say no more than two.

114.
LORD JUSTICE LONGMORE:  Two hours?  That is a bit excessive.

115.
MISS MARSH:  I said "no more than".

116.
LORD JUSTICE LONGMORE:  We will list it for an hour and a half.  We will also order that skeletons be filed.  I think we shall say there should be an exchange of skeletons.  The Crown should file theirs first, whether or not they stand by Mr O'Sullivan's concession in the event.  We will say that the Crown should do that within ten days and we shall say that the defence should file their skeleton ten days thereafter and it will be listed at any time after 21 days' time.  

117.
Very well.  Thank you to counsel for their submissions. 

