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R. v KENNETH GEORGE KING
In drafting these further submissions, we have taken into consideration in a case of this nature and reminded the Applicant the fact that the Commission does not exist to provide a further appeal from a decision of the Court of Appeal.  Its function is to consider issues which were not apparent at the time of the trial and the appeal, such as new evidence which has come to light since the proceedings were concluded or material which has somehow been ignored or overlooked.  If the Commission considers that there is a possibility that a miscarriage of justice has occurred, it is duty bound to refer the case back to the Court of Appeal Criminal Division for a further hearing by that court on both conviction and sentence.

THE LAW

The terms of reference of the Commission are set out in the Criminal Appeal Act 1995 section 13, which provides as follows :-

1. A reference of a conviction, verdict, finding or sentence shall not  be made under any of Sections 9 to 12, unless :-

(a) The Commission considers that there is a real possibility that the conviction, verdict, finding or sentence would not be upheld were the reference to be made.

(b) The Commission so consider :-

(i) in the case of a conviction, verdict or finding, because of an argument or evidence not raised in the proceedings which led to it, or on any appeal or application for leave to appeal against it, or

(ii)
in the case of a sentence, because of an argument on a point of law or information not so raised, and     

(iii)
in the case of an appeal against the conviction, verdict, finding       or sentence has been determined or leave to appeal against it has been refused.

(2)
Nothing in Sub Section 1 (b)(i) or (c) would prevent the making of a reference if it appears to the Commission that there are exceptional circumstances which justify making it.

In drafting this Application, we have considered the inevitable consequences of a referral.  We are of the view that in the case of this Applicant, there are exceptional circumstances which justify making a referral.

DOCUMENTS ATTACHED TO THESE SUBMISSIONS
This application is supported by a bundle with enclosures. The documents attached are as follows:
(a) Certificate of conviction dated    27 September 2001  with regard to a conviction and evidencing a sentence imposed of 7 years imprisonment

(b) Transcript from the Court of Appeal, Criminal Division dated 24 January 2003 

(c) Extract from Archbold para 20-127
(d) Transcript of R v Angel, 52 Cr.App.R.280 CA

(e) Committal Notice to Applicant

(f) Chronology of correspondence

(g) Letter dated 5 March 2004 from CCC to Paul Martin & Co

SHORT BASIS OF THIS REQUEST
It is submitted that the Court of Appeal, Criminal Division sitting on 4 January 2003 were not made aware that on Counts 2 and Counts 4 leave of the DPP was not requested by the Crown
Leave of the DPP, being a necessary mandatory requirement under the Sexual Offences Act 1967,s.8 not having being obtained will lead to the quashing of the conviction. (Archbold 20-127)

THE LAW REGARDING LEAVE OF THE DPP
It is a necessary requirement to obtain leave of the DPP prior to a prosecution being instituted for the offences this Applicant has faced and convicted. The failure to obtain leave will, as a matter of necessity, make the whole proceedings a nullity. The case of R v Angel, 52 Cr.App.R.280 CA notwithstanding a plea of guilty by the Defendant at trial the conviction was quashed.
Leave of the DPP is necessary when the proceedings are instituted. In R.v. Whale and Lockton (1991) Crim.L.R. 692, C.A. it was held, following R.v. Elliott, 81 Cr.App.R. 115,CA that for the purpose of obtaining the Attorney General’s consent to the institution of proceedings, such proceedings were instituted when the defendant “came to answer the charge” and that meant that proceedings were not instituted against the defendant until, following a number of occasions when the case was remanded, they were arraigned for the purposes of committal proceedings.
It was for these purposes that application was made to the Recorder of London to inspect the file held at the Central Criminal Court to establish whether, or not as it turned out to be, any consent was evidenced within the Court file. It was evidently clear from the chronology below the reluctance in obtaining clarity of the situation and that unusually it took a number of letters to the Central Criminal Court in establishing the facts:
CHRONOLOGY

KENNETH GEORGE KING (aka Jonathan King)

	NO.
	DATE
	DOCUMENT

	
	
	

	1
	10 February 2004
	Letter Paul Martin & Co. to Central Criminal Court

	2
	12 February 2004
	Telephone Attendance Note

Central Criminal Court

	3
	16 February 2004
	Letter Paul Martin & Co. to Crown Prosecution Service (Guildford)

	4
	16 February 2004
	Letter Paul Martin & Co. to Director of Public Prosecutions (Ludgate Hill)

	5
	18 February 2004
	Telephone Attendance Note

Crown Prosecution Service (Guildford) and DPP (Ludgate Hill)

	6
	18 February 2004
	Letter Crown Prosecution Service (Ludgate Hill) to Paul Martin & Co.

	7
	20 February 2004
	Letter Crown Prosecution Service (Guildford) to Paul Martin & Co.

	8
	26 February 2004
	Letter Paul Martin & Co. to Crown Prosecution Service (Ludgate Hill)

	9
	26 February 2004
	Letter Crown Prosecution Service (Ludgate Hill) to Paul Martin & Co.

	10
	1 March 2004
	Letter Paul Martin & Co. to Crown Prosecution Service (Ludgate Hill)

	11
	1 March 2004
	Letter Paul Martin & Co. to Central Criminal Court

	12
	1 March 2004
	Letter Central Criminal Court to Paul Martin & Co.

	13
	1 March 2004
	Letter Crown Prosecution Service (Ludgate Hill) to Paul Martin & Co.

	14
	2 March 2004
	Letter Paul Martin & Co. to Central Criminal Court

	15
	3 March 2004
	Telephone Attendance Note (Central Criminal Court)

	16
	3 March 2004
	Letter Paul Martin & Co. to Crown Prosecution Service (Ludgate Hill)

	17
	3 March 2004
	Letter Paul Martin & Co. to Central Criminal Court

	18
	4 March 2004
	Telephone Attendance Note (Central Criminal Court)

	19
	4 March 2004
	Letter Crown Prosecution Service (Ludgate Hill) to Paul Martin & Co.

	20
	5 March 2004
	Letter Central Criminal Court to Paul Martin & Co.


We are extremely obliged and grateful to the Central Criminal Court for the precision and clarity of their response with their letter dated 5th March 2004 confirming the following:

“I have looked at the court file and can find no copy of any document purporting to be a consent from the Director of Public Prosecutions to institute proceedings in respect of your client.”
This was in clear contrast to the letter sent by the Crown Prosecution Service dated 20th February 2004 stating:


“ The Crown Court will also have copies.”

It would, of course, be a necessary pre-requisite for the Central Criminal Court in accepting the case under s.51 transfer as they would have to be satisfied PRIOR to arraignment that the necessary consent from the Director of Public Prosecution had indeed been sought and granted.

When also considering the committal notices and the outline of the allegation and issues for the judge and defence no mention was made (on the undated documents) with regard to the pre-requisite of consent being required prior to instituting proceedings and neither was it declared that consent had in fact per se been sought and granted.

The Statutory requirement for such being a safeguard to the individual, notification of consent is also a pre-requisite. The Crown Prosecution Service state that consent had been obtained and amongst the papers at the CCRC. The copy of the various consent orders should be (a) notified to the defence and (b) amongst the papers with the Crown Court. It is established that they are in neither. It is a material violation of the right to a fair trial if the basic procedure has not been followed. The consent document is not where it is expected as a necessary requirement to be found, namely the files held at the Crown Court. The Crown Prosecution Service believed such consent would indeed be within the papers held at the Crown Court. It is established they are not.
In the case of R v Angel, 52 Cr.App.R.280 CA the Lord Chief Justice sitting with Winn LJ and Ashworth J held:

“In the result, the Court has no alternative but to quash the conviction on the ground that the trial was a complete nullity, and accordingly will allow the appeal for that purpose.”

Archbold, Criminal Pleading Evidence & Practice para.1-2003 makes the matter with regard to “instituting” proceedings as follows:
“The commencement of the prosecution is the laying of the information or complaint or the preferring of the indictment when there are no proceedings in the Magistrates Court.”

It was for these purposes that any consent by the DPP would as a matter of procedure be notified to the Crown Court. It is established no such authority can be found by the Central Criminal Court. As a consequence, and as in the precedent of R v Angel, 52 Cr.App.R.280 CA, the entire trial at the Central Criminal Court and the subsequent conviction must be held as unsafe and unsatisfactory and quashed accordingly.
SHORT FACTS OF THE CASE

The facts of the case are best outlined by the Judgement of the Court of Appeal, Criminal Division. There is no material issue with the facts as outlined at this stage:



“Kenneth George King, otherwise known as Jonathan King, is aged 57.  On 27_th_ September 2001 at the Central Criminal Court he was convicted of six offences that appeared in an indictment.  By count 1 he was convicted of indecent assault, the particulars alleging that he, on a day between 1st March 1983 and 2nd March 1984, had indecently assaulted DE, a male person aged 15.  By count 2 he was convicted of buggery, the particulars alleging that he, being a man over the age of 21, on a day between 1st July 1983 and 31_st_ August 1983, committed buggery with CS, a male person under the age of 21, namely 14 years.  By count 3 he was convicted of indecent assault, the particulars alleging that he, on a day between 1st August 1984 and 30_th_ September 1984, indecently assaulted JH, a male person aged 14.  By count 4 he was convicted of attempted buggery, the particulars alleging that he, being a man over the age of 21, on a day between 6_th_ September 1985 and 9_th_ September 1985, attempted to commit buggery with JH, a male person aged 14.  By count 5 he was convicted of a further indecent assault, the particulars alleging that he, between 21_st_ December 1986 and 31_st_ January 1987, indecently assaulted SG, a male person aged 15.  Finally, by count 6 he was convicted of indecent assault, the particulars alleging that he, on a day between 3rd May 1989 and 4th May 1990, had indecently assaulted SH, a male person aged 15.  On 21_st_ November 2001, he was sentenced by the trial judge, His Honour Judge Paget, as follows: on count 1, he was sentenced to two years' imprisonment; on count 2, seven years' imprisonment; on count 3, three years' imprisonment; on count 4, six years' imprisonment; on count 5, one year's imprisonment; and on count 6, six months' imprisonment.  The judge directed that all those sentences were to be served concurrently, making a total sentence of seven years.”  

BASIS OF SUBMISSION FOR REFERAL

The test is whether the Court of Appeal in hearing the appeal of this Applicant had on 24th January 2003 sufficient material before it to properly and fairly evaluate what would have been the inevitable, albeit regrettable, consequences of the failure to obtain the leave of the DPP to institute proceedings. It is submitted that such material would have persuaded the said Court by virtue of its mandatory requirement. It clearly was available yet not argued for reasons that for the purpose of this Application becomes academic. If such had been raised the Court would have been obligated to quash the conviction. 
CONCLUSION

The test for a referral, it is submitted, is not whether there would be any likelihood of success by virtue of a referral per se. It is whether the Criminal Appeal Act 1995 s.9-12 can be properly applied. We have detailed the basis at the beginning of these submissions. We are of the view that all the facts and circumstances were not made available to the Court of Appeal for them to properly evaluate an argument which by virtue of precedent and statute would be bound to succeed.

We therefore request this matter be referred to the Court of Appeal on the basis as outlined above and herein confirm our view that exceptional circumstances do arise for the Commission to depart from the constraints levied upon it and treat this matter, by virtue also of its inevitable consequences, as prioritive.
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