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Further representations in respect of Applicant

_____________________________________________

We have received the Criminal Cases Review Commission Provisional Statement of Reasons for refusal to review of conviction and sentence in the above case. We have had an opportunity to consider the same and would offer the following observations in response.

The Commission has noted a number of very significant factors, which unusually feature in Mr. King’s case. Particularly, the use of “trawl by media”. This is particularly dangerous in cases of historic complaint. Since the time of Mr. King’s conviction, Ms Clifford has been shown to feature in cases of complaints against celebrities – most noteworthy against Mr. and Mrs. Hamilton. It now appears that one of the complainants, CS, did in fact receive money for an exclusive interview.

Delay is also a significant factor in any assessment of the trial faced by Mr. King. The change in the dates on the indictment at trial was very material. It is suggested in the Commission’s reasons that there is a contrary position taken in that on the one hand, Mr. King could not prove his alibi/defence due to historicity of allegations, and on the other hand, he wanted more time in order to establish the same. These are not irreconcilable arguments.

Mr. King was simply denied sufficient time to explore the newly alleged time frames for the instances of alleged abuse. Where an incident is blankly denied and alibi thought to be possible, a defendant should have time to consider and explore this. Indeed, Article 6(3) of the European Convention on Human Rights states:

3.   Everyone charged with a criminal offence has the following minimum rights:


…
(b) to have adequate time and facilities for the preparation of his defence;

Delay can make the preparation of a defence harder, and in some cases impossible. Mr. King was at a severe disadvantage. This may in itself be abusive and unfair. Mr. King was, however, not given the opportunity to ‘try’ to establish an alibi.

With respect to the Commission’s assessment of the evidence, the accounts from the differing complainants, whilst amounting to a degree of corroboration for each other, could also be argued to suggest collusion. Particularly, when considering the glaring errors which indicate recent acquisition of knowledge – the reference by one to Mr. King’s front door being blue (a more recent change), the reference to the photo suggesting that it was seen two years before it was taken, and indeed the error of the dates themselves which could be said to suggest that the dates took on importance to the witnesses long after they had passed.

Mr. King’s suggested direction to the jury was not read out to the jury. In the circumstances, a modified version would have been appropriate, and fair given the features of the case.

Even if it was considered by the Commission that these do not amount to grounds of appeal in themselves, they are important contextually when considering the merits of any appeal on the other basis advanced. These features cannot be considered disjunctively.

Consent of Director of Public Prosecutions

It is submitted that the issue of the DPP’s consent is challengeable and that on more detailed consideration, R v Jackson can be argue to be wrong.

It is conceded that under Section 1 of the Prosecution of Offences Act 1985, a Crown Prosecutor can exercise the functions of the DPP.

A Crown Prosecutor always plays a part in ‘permitting’ a prosecution to proceed by virtue of the test for crown prosecutors. This is routine in prosecutions generally.

Due to the requirement of the DPP’s consent, it must be read into the Sexual Offences Act that a prosecution under the relevant section must be neither a matter of routine nor be considered to be in the ordinary course of events. Otherwise, the clear, expressed intention of Parliament is frustrated.

There are a number of principles which attach to the giving of consent.

It is our submission that the DPP was obliged to consider the unusual features of this case including the delay, which should have weighed heavily in the DPP’s considerations, before giving consent.

The requirement for consent places an obligation on those empowered to give consent and purporting to do so to scrutinize the case and apply a stricter analysis of the interests of justice.

That consent needs to be communicated to take effect can be determined by the following analysis.

The Court in R v Jackson did not look outside the specific matter of the issuing of DPP’s consent. The Court ought to have considered parallel provisions in the law. A different view would likely have been reached.

The requirement for the DPP’s consent is the basis for the right to prosecute, and if not properly given, the whole conviction is null and void.

In R v Denis Arthur Nash (1999) Crim LR 308 (judgment of 20th July 2998) the Court of Appeal held that the consequences of non-compliance with the requirement for the DPP’s consent were to render the proceedings a nullity. Hence a Crown prosecutor taking a decision to prosecute is by itself insufficient without exercise of the discretion.

The DPP’s consent is tantamount to the Secretary of State issuing an Authority to Proceed in extradition matters. In both cases, the exercise of discretion by the relevant body is the basis upon which the Court is conferred with jurisdiction.

There is a need to communicate to the Court and to the defendant that consent has been given. The court validating the indictment would have to have some record communicated to it of consent. No written consent was found by anyone. The relevant source for determining whether or not consent has been given is the Court file/log, not the CPS’s file. There are bases for construing the requirements to be for consent to be reduced in writing or to be orally given but recorded in writing.

Where the Crown wish to lay an information for an offence of failing to appear at Court where bail was granted by the police rather than the Court, there is a 6 month limitation period for such an information. There is no requirement that it must be in writing, but where it is not, the alternative procedure is to lay the information orally before the Court, who note it in the Court file. This is the evidence which enables the matter to proceed. It would never be sufficient for the prosecutor to present his file if is did not accord with the Court log/file or defence endorsements.

Also, when the matter reaches the Crown Court, any validation by the Court of an indictment without the Court satisfying itself that it has jurisdiction to proceed is flawed and contrary to the principles in the indictment rules. 

The case of R v Director of Public Prosecutions, Ex Parte Sofiane Kebilene and others (2000) 1 Cr App R 275, (1999) 3 WLR 972, (1999) 4 All ER 801 (judgment of 28th October 1999) is also relevant to the issue of DPP’s consent and the need for consent to be notified.

In that case, the Director of Public Prosecutions appealed against the decision of the Divisional Court declaring unlawful his decision to consent to the institution of criminal proceedings against the respondents under s.16A Prevention of Terrorism (Temporary Provisions) Act 1989.

The defendants were charged under s.16A of the 1989 Act with having in their possession articles and items of information which might reasonably be suspected of being for a purpose connected with terrorism. The DPP consented to the prosecution under s.19(1)(a) of the 1989 Act. At their trial the respondents contended as a preliminary issue that s.16A of the 1989 Act reversed the legal burden of proof, and was therefore in breach of Art.6(2) European Convention on Human Rights, which enshrined the presumption of innocence. The trial judge upheld the defendants' submission. The Human Rights Act 1998 was not yet in force.

In the light of the trial judge’s ruling the DPP reviewed his decision to consent to the prosecution but, having taken legal advice, resolved not to withdraw his consent. The defendants applied for leave for judicial review, asserting that the DPP had been guilty of an error of law in reaching the erroneous conclusion that s.16A of the 1989 Act was compatible with Art.6(2) of the Convention. The respondents contended that they had a legitimate expectation that the DPP would exercise his discretion, as to whether or not to consent, in a manner which: (a) was consistent with the Convention; and (b) took account of the impending coming into force of the 1998 Act, in particular s.3(1) of that Act, which would require that "so far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with (Convention) rights." The Divisional Court granted a declaration that the DPP's decision to proceed was unlawful, on the grounds that s.16A undermined, in a blatant and obvious way, the presumption of innocence.

The court accepted that, although it was not for the DPP to disapply legislative provisions which Parliament had enacted, it was nevertheless appropriate, relying on R v Secretary of State for the Home Department, ex parte Launder (1997) 1 WLR 839, for the court to review the soundness of the legal advice relied upon by the DPP in making his decision. On this appeal the following questions arose: (i) whether the decision of the Divisional Court failed to recognise the force and effect of Parliamentary sovereignty in the context of unambiguous primary legislation contained in s.16A of the 1989 Act; (ii) whether, pending the coming into force of its central provisions, the Human Rights Act 1998 gave rise to a legitimate expectation that the DPP would exercise his discretion to consent to a prosecution in accordance with Art.6(2) of the Convention; (iii) whether s.29(3) Supreme Court Act 1981 or a common law principle precluded the granting of relief in judicial review proceedings in respect of the DPP's consent to the prosecution;

Importantly, the House of Lords held that the Divisional Court had not sought to disapply the current legislation, and that given the clear statutory intent to postpone the coming into effect of the central provisions of the Human Rights Act, there was no legitimate expectation. The language of the Supreme Court Act 1981 only excluded jurisdiction in respect of orders directed to and affecting the Crown Court's exercise of jurisdiction in respect of matters relating to trial on indictment.

The Court held that in the absence of dishonesty, male fides or exceptional circumstance, the DPP's decision to consent to the respondents' prosecution was not amenable to judicial review.

The matter must be properly considered by the DPP and the possibility must remain for judicial review or challenge in exceptional cases. This right further establishes a clear obligation for any consent to be in writing. It is a protection mechanism the benefit of which the defendant is entitled to rely upon. There is otherwise no possibility of verifying and testing the decision in exceptional cases.

Conclusion

The application raises a number of arguable complaints which could compromise the safety of Mr. King’s conviction. We respectfully ask that Mr. King’s case be reviewed in light of these further submissions and the matter referred to the Court of Appeal.

Respectfully,

Studio Legale Internazionale
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