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GDS/SMM/DM-HUSSAIN

18 May 2006

Chief Justice,

Mr. Justice Iftikhar Muhammad Chaudhary,

Supreme Court of Pakistan,

Constitution Avenue,

Islamabad,

PAKISTAN

BY FAX :

My Lord,

Re: Mirza Tahir HUSSAIN

We write with regard to the above matter and in accordance with the inherent jurisdiction contained within the Office of the Chief Justice of Pakistan and the Pakistan Supreme Court Rules 1980.  

For the sake of clarity, we recite in brief the background to the matter.

It is common ground that Mirza Tahir Hussain is a British National, albeit also holding Pakistani citizenship, who has been on Death Row in Pakistan for some 18 years.  It is said that he is due to be executed on the 3rd June 2006.

On the 16th December 1988 at the age of 18 years, Mr. Hussain travelled to Pakistan to visit family.   It is said that he stayed for one night with his aunt in Karachi before travelling to Rawal Pindi from where he had intended to make his way to his village, Bhubar, in the District of Chakwal.

Mr. Hussain arrived in Rawal Pindi during the evening.  He was unable to find a taxi driver to take him to Bhubar.  It is said that one taxi driver asked him whether he was from Pakistan to which Mr. Hussain replied that he was from London.   The taxi driver agreed to bring him for a fare of approximately 500 rupees.

The events thereafter throughout the journey were contested but the resulting factor was that during the journey the taxi driver was shot (whether intentionally or accidentally was a matter for trial) and the driver ultimately died of his wounds.

Mr. Hussain drove the taxi to the first police station he could find and it is common ground that he handed the police the pistol.  It follows that he was subsequently arrested, tried and convicted of murder.

He was sentenced to the death penalty by the Sessions Court.  Upon appeal, the High Court quashed the conviction because of the serious discrepancies in the prosecution case and ordered a re-trial.  At the re-trial Mr. Hussain was convicted and sentenced to life imprisonment.   At a second appeal to the High Court, Mr. Hussain was acquitted of all the offences and charges against him on the 20th May 1996.

Approximately a week later the Prosecution alleged that some of the offences contained within the Indictment, namely one of highway robbery after dusk, was within the jurisdiction of the Shari’ah Court and the case was referred to the Federal Shari’ah Court with the High Court withdrawing its jurisdiction.

The Shari’ah Court reversed the decision of the High Court and reinstated the conviction and the death penalty.  

The Supreme Court subsequently affirmed the said Judgement.

Mr. Hussain was due to be executed on the 3rd May but a Stay of execution was granted to the 3rd June.

We would be grateful if you will accept these representations on the basis of an amicus basis granting a further Stay in the matter for evidential constitutional incompatibility.

We refer Your Lordship to Article 13(a) of the Pakistan Constitution which states as follows:

“No person :-

(a) shall be prosecuted or punished for the same offences more than once”.

This issue has not been raised in any of the said Applications and it follows that, in accordance with the Pakistan Constitution, Article 8(1) :

“Any law or any custom or usage having the force of law in so far as it is inconsistent with the rights conferred by this chapter shall to the extent of such inconsistency be void”.

The transfer of the case post an acquittal on the 20th May 1996 to the Federal Shari’ah Court is arguably (a) contrary to Article 8(1) of the Constitution and invariably, (b) contrary to Article 13(a).

Since the ultimate penalty has been imposed, it would, in our submission, be wholly wrong for such to be executed when there are issues involving an incompatibility with the Pakistan Constitution and the contents of the preamble contained within the said Constitution.

We of course understand that it may be unusual for the Supreme Justice of Pakistan to be petitioned in this manner, but we take the view that the courts of law founded in Pakistan, as they are in the UK, are first and foremost courts of justice and, secondly, courts of law.

It is our intention to instruct practitioners in Islamabad to advance these arguments and since the Supreme Court have issued a Stay, we are of the view that the Chief Justice, upon hearing representations, albeit written or oral in this matter, there is contained within this application probative evidence to justify a timely Stay in order that the question of constitution incompatibility can be properly argued.

We are sending a copy of this letter as a matter of formality to the High Commission for Pakistan in London and also in Rome for onward transmission again as a matter of professional courtesy to His Excellency the President of Pakistan.

It follows that the two issues we have raised with regard to constitutional incompatibility are the minimum and we reserve the right to raise issues of res judicata and of course ne bis in idem as further arguments.

We take this opportunity of thanking Your Lordship for consideration and review of this matter.

Yours faithfully,
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