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1. Application for extension of time to appeal against conviction for possession with intent to supply cannabis and heroin at separate trials.  The issue is whether on not evidence of contaminated bank notes in both trials should have been allowed to go into evidence especially taking in to account new evidence from Mr Bottomley.



2. Mantell, LJ clarified the following grounds:

i)
admissibility; and
ii) 
impact of fresh evidence.


3. Counsel submitted that the grounds fall if leave is not given for the second trial as the sentence for the second trial was 13 years whereas the sentence for the first trial was 10 years and the sentences were to be concurrent. 

4. Counsel wished to lay down the facts of the scientific evidence before the court.  Dr Sleeman gave evidence at the 2nd trial and was cross examined by counsel.  Counsel stated that he was not counsel in the first trial and his cross-examination was light.


5. Counsel referred to Dr Huntsdon who was the expert referred to in Mr Bottomley’s report.  Dr Huntsdon was instructed by Nottingham Police and it was him who screened the drugs and the bank notes.  His evidence was not used at trial because the defence were not challenging it because of the report of Dr Emmerson which was served on the crown by counsel’s predecessor but not used.


6. The reports of Dr Emmerson and Dr Sleeman were in agreement and so the report of Dr Emmerson was not put before the jury.


7. Rafferty, J asked in Dr Emmerson’s reports go to both trials. 


Counsel stated that they are relevant for the traces of drugs and the contamination issue so do go to both trials.  Counsel stated that he believed that Dr Emmerson’s
reports had been served at both trials but that Dr Emmerson was not called for the first trial.


8. At the second trial it was decided not to challenge Dr Huntsdon no Dr Sleeman.  Dr Emmerson’s report did not give rise to a challenge on the methodology as it stated that the procedures at Nottingham and Bristol did not give rise to risks of contamination.  There was however a comment at page 7 regarding adverse criticism against MSA’s procedure. 


9. Mr Bottomley’s report was fresh evidence and evidence not previously covered so counsel stated that he couldn’t be accused of expert shopping.


10. Mantel, LJ asked counsel to explain why it wasn’t expert shopping.


Counsel stated that the extent to which there was disquiet in the scientific community about MSA’s methodology was not known at the time so it was new evidence.  Mr Bottomley was head of the forensic lab at the Government Chemist (not a Government body) and his report goes into some detail.  

11. There is a concern regarding the micro economics of the statistics used in the screening of the bank notes in that the statistics do not vary for local communities.  The Crown at the trial had accepted that the Applicant had a legitimate source of money and the defence stated that the £22,000 could have been takings from the shop in the 2 weeks prior to the arrest. 


12. The money had been found in a Safeways bag in the Applicant’s home.   It had not been paid into the bank.


13. Mr Bottomley doubted the significance of MSA’s findings and this was boosted by the micro economics around the Applicant’s shop as the customers were street wise and would normally buy jewellery in cash.


14. Grigson, J stated that counsel had made these points at trial and asked why counsel had not cross examined on this point.


15. Counsel stated that this was because these points came later in the trial. 


16. The COA stated that counsel could have recalled him in order to cross examine him.


17. Counsel stated that if the court looked at the case in the round and they should seek to distinguish it as a genuine possession case rather than a case where the defendant is caught with the drugs on him and claim lack of knowledge.   The court should add to the picture the defence of possession and the evidence of possible contamination of the money and the criticism of the police that could give rise to contamination.  If this had been known it would have materially affected the process of the trial because  counsel could have cross examined Dr Huntsdon on his involvement with the drugs the MSA and the micro economy.


18. Rafferty, J asked whether the report on the Compton case had been shown to Mr Bottomley.  Counsel said that it had not but it would if matters proceeded.  Counsel stated that the Compton case was slightly different because it dealt with matters that had arisen during trial whereas here we were dealing with matters that had arisen subsequently.


19. Mantell, LJ asked why the trials for cannabis and heroin were tried separately.  Counsel suggested that this was because the prejudice would have outweighed the probative value.  The COA stated that they would not have severed the issues.


20. Counsel stated that the real evidence is regarding the evidence of possession and without the contaminated money counsel would have made a submission.


21. The COA asked about the latex gloves in the home.  Counsel stated that these had been moved by the wife.  The COA stated that the wife had given evidence to the effect that she did not know about the gloves.


22. Mantell, LJ stated that at trial a phone call to Mr Bottomley would have worked.  Counsel stated that he only knew about Mr Bottomley after the trail.


23. Counsel submitted that this case was not  the same as Gooney and the older authorities were applicable here therefore there was almost a presumption against admissibility of the money.  In Gooney there was a proximity of the drugs and the money which there isn’t here.


24. Judgement, Rafferty, J.

On30 April 2001 at the Crown Court in Nottingham the Appellant was convicted of possession of class B with intent to supply and was sentenced to 10 years.  On 27 July 2001 and the same court the Appellant was convicted of possession of class A with intent to supply and was sentenced to 13 years.  These sentences were to run concurrently so the Appellant had to serve a total of 13 years.  




The Appellant was refused appeal by a single judge on applications against 


convictions in both trials.


Looking at the merits of the case.  The co-accused Musgrove was also convicted of possession with intent and given 8 years.  A quantity of cannabis was found at Musgrove’s premises in January 2000 when searched by the police.  The police left covert devices in the premises.  In early January the Appellant and Musgrove entered the premises and looked around the flat.  They took the cover off the smoke detector and the crown asserted that this was because they were looking for covert equipment.  The pair were then arrested.  Musgrove asserted that he had done nothing wrong.  Neighbours stated that they had seen large holdalls being taken into the premises.  



The Appellant owned a jewellery shop in which invoices were found for equipment found in the premises of Musgrove.



A large number of bank notes were found which Dr Sleeman examined on behalf of MSA.  He examined 82 bank notes and found they had a large percentage of drug contamination.  It was submitted at the time of the trial that this evidence should not go before the jury because of Gooney.  The Judge decided that the evidence was relevant because of knowledge.



The Applicant, on advice from his solicitor, made a no comment interview.  The Applicant decided to give evidence at trial and asserted that the money recovered from his home were from takings from his jewellery business.



The day after the search of Musgroves’  premises a search was carried out of the Appellant’s jewellery shop.  To the back of the shop was an alley with an alcove where a bag was found containing heroin with a street value of £200,000.  The Applicant had a key to the door to the alley and there was a second key.  There was another shop with access to the alley.



Dr Sleeman and Dr Huntsdon examined the money and found it to have a 10% higher contamination amount than would be expected.  



The crown also brought in the latex gloves found at the Applicant’s home which the wife said she knew nothing about.



At the trial a submission was made to exclude the evidence of Dr Sleeman but this was rejected. 



Counsel’s application today is on the grounds that:
 





i)
the evidence of contaminated bank notes should have been excluded; and 


ii)
there is fresh evidence of criticism of methodology of MSA by report of Mr 
Bottomley.



In the second trial Dr Huntsdon was not called to give evidence and there was no effective challenge of the report of Dr Emmerson.  Counsel have said that the report of Dr Emmerson was served on the court but he didn’t think it was necessary to call Dr Emmerson.  This was a legitimate stance to take as the evidence of Dr Emmerson was supported by Dr Huntsdon.  Because counsel did not know about the criticisms of MSA or the micro economics at the time of trial he decided not to cross examine Dr Sleeman on this.  Mr Bottomley has now concluded that the Nottingham police are the only police force using this particular technique in investigation.  Counsel did not know this at the time of trial and so did not cross examine on this.



The COA feels that even without the contamination evidence the crown had strong if not overwhelming case.  There were enough live issues at the time of the trial for proper cross-examination.  There is no lack of safety to the convictions.  


25. 

Refused application to extend time.


If you have any further queries regarding today’s hearing please do not hesitate to contact me in Chambers.

Kind Regards
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Ioana  Platts-Mills
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