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R. v Kenneth Francis MUSGROVE

In drafting this Application, I have taken into consideration in a case of this nature, the fact that the Commission does not exist to provide a further appeal from a decision of the Court of Appeal.  Its function is to consider issues which were not apparent at the time of the trial and the appeal, such as new evidence which has come to light since the proceedings were concluded or material which has somehow been ignored or overlooked.  If the Commission considers that there is a possibility that a miscarriage of justice has occurred, it is duty bound to refer the case back to the Court of Appeal Criminal Division for a further hearing by that court.

1. The Applicant makes this Application following his conviction at the Nottingham Crown Court before His Honour Judge Bennett and a jury on the 30th April 2001 of Possession of some 295 kilo of cannabis with intent to supply.  His Application for Leave to Appeal against this Conviction was refused by the single Judge on the 10th October 2001 (Appendix 1).

2. The renewed Application was heard and refused by the full court on the 18th October 2002 (Appendix 2).

3. The Applicant is now serving an 8 year sentence of imprisonment for this offence imposed by the Learned Trial Judge.  Following his conviction an Order for Confiscation in the sum of £84,551.34 was made on the 13th November 2001 with a term of 2 years imprisonment to be served in default of payment consecutive to the above Sentence (Appendix 3).  That Confiscation Order has not yet been made and the Applicant has lodged Grounds of Appeal against that Order with the Court of Appeal (Appendix 4).

4. The Applicant is aware of the criteria which must be met before the Commission will consider referring his case to the Court of Appeal.  The Appellant is unable to present new evidence to the Commission but will endeavour to present arguments not previously emphasised on his behalf which he submits indicating the exceptional circumstances of his case which justify reference to the Court of Appeal.

5. The facts of the case are as follows :-

On the 7th January 2000 two police officers executed a Search Warrant at 1 High Street, Kimberley, Nottingham which was a two storey one bedroomed terraced property accessible to either the front or the rear but only by passing the two adjacent properties which form the terrace.  The house had been bought several years earlier by the Appellant and a certain Mr. Smallwood who were business partners who periodically invested in property which was frequently rented out.  The property was registered to the Applicant but Mr. Smallwood’s interest in it was unchallenged by the Crown.  Mr. Smallwood subsequently gave evidence for the Crown to the effect that he and the Applicant shared responsibility for this property and endeavoured to let it for approximately £50.00 per week as and when they were able to.  Whilst there was some dispute as to details, Mr. Smallwood stated, as did both Defendants, that the property had been vacant during the latter months of 1999 and they agreed with Mr. Hibbert that it was to be let to associates of his, a male and female, who attended Mr. Smallwood and the Appellant’s business premises before viewing the house and arranging to rent it.  Money was paid, a rent book issued and the only key to the property handed over.

Later the rent fell into arrears and there was discussion with Mr. Hibbert to the effect that the tenants were unsatisfactory through non payment of rent.  Nothing more was done about securing alternative tenants.  

In January 2000 Mr. Hibbert was in possession of the key to the property and it was later discovered that a relatively new television and hi fi equipment found by police at the house had been purchased by Mr. Hibbert.

On the 7th January 2000 the officers forced a rear window to gain access to the property and on searching found a total of 10 holdalls in the bedroom and bathroom containing a total of 295 kilo of cannabis resin with an estimated street value in “small deals” of £1.5m.  The officer’s opinion was that the premises were unoccupied as there was a scarcity of furniture, no foodstuff, crockery or cutlery.  There was some evidence of toiletries in the bathroom suggestive of female presence.
The drugs were removed and surveillance of the property set up until the next day when a video camera and digital analogue tape recording (DAT) devices were installed.  Thereafter observation of the premises was conducted from a nearby police station.

On the 10th January at about 1.40 pm Mr. Hibbert visited the premises alone although the police did not appear to notice this visit.  Mr. Hibbert stayed for a time during which he visited the bathroom and bedroom where the drugs had previously been found by the police.  No arrest was made.

On the same day at 7.00 pm Mr. Hibbert returned in company with the Appellant.  Some of the sounds they made were recorded on the devices installed.  However, it emerged that one of the DAT devices was faulty recording nothing audible and the video device picked up some conversation although it is common ground that the police, when they had installed this equipment, were unaware that it had an audio facility.

It should be noted that trial proceedings wee hampered by difficulties arising from this lack of knowledge and from the poor quality of the audio evidence.  The details of those difficulties are not repeated here but are extensively referred to in the Grounds of Appeal settled by Mr. Lody and by Mr. Kelson (Appendices 5 and 6).

The Crown’s case was that both Mr. Hibbert and the Applicant visited the premises that evening knowing that the drugs had gone as a means of covering their tracks and to search for surveillance devices.  Their activities were recorded and consisted of them both going upstairs, the Applicant holding a torch.  Mr. Hibbert went into the bedroom, the Applicant looked into the airing cupboard.  Mr. Hibbert was seen to bring a carrier bag from the bedroom, to receive a call on his mobile telephone and to examine a smoke detector attached to the ceiling.  Mr. Hibbert then cupped his hand to his ear and whispered to the Applicant.  The content of that conversation became a central issue in the trial but the details again are not repeated here as they are well represented in the Grounds of Appeal appendixed hereto.  The Applicant maintains that before he went upstairs he had gone outside the house to examine the downstairs window which had been forced by the officers on the 7th January.

Both men went downstairs and again were heard discussing matters.  The Applicant spoke of repairing the damaged window whilst Mr. Hibbert discussed the fact that rent had not been paid.
Both men were arrested, the Applicant stating “I have done nothing wrong.  I am only the landlord”.  Mr. Hibbert was silent as he was in interview.  The Applicant gave extensive answers during his interviews with police but at no time was shown footage obtained from the video equipment.  

The matter of the video and of the carrier bag containing items later disposed of by the police also gave rise to Grounds of Appeal which too are detailed in the documents appendixed hereto.

The Applicant’s home, business premises and vehicle were searched.  No evidence to connect him to the drugs was discovered nor was any evidence found which linked him more specifically to the premises than Mr. Smallwood, his business partner.  Mr. Hibbert’s property was also searched and bank notes recovered which later analysis showed to be contaminated with significant traces of cannabis.

A resident of a neighbouring house gave evidence for the Crown stating that he had seen a young woman move into No. 1 High Street for a short time in September 1999 and he had then noticed two young men carrying holdalls and furniture into the house.  He had noticed their comings and goings but had seen neither Hibbert nor Musgrove attending the premises.
6. The Applicant has always proclaimed his innocence of these matters and continues to do so.  He was a man of good character aged 45 years at the time of his trial.  He will say, inter alia, that he was deceived by his co-Defendant, one Hibbert, who he believed to be an ordinary business man.  It transpires that Mr. Hibbert, who was also convicted of this offence, had a previous conviction for drug offences and received a sentence of 10 years imprisonment.  Mr. Hibbert was later convicted on a separate Indictment for drug offences when he received a term of 13 years imprisonment to be served concurrently.

7. This Applicant will therefore argue that he had innocently associated with a man experienced in drug dealings who took advantage of this Applicant’s naivety and from whom he was, at trial, unable to distinguish himself.

8. The Applicant is aware that the Learned Trial Judge observed at the conclusion of the case that he, Musgrove, appeared to be in fear of Mr. Hibbert (Appendix 7).  The Applicant will say that the Learned Judge was correct in this assumption and will say that his fear of Mr. Hibbert arose only as a result of the court proceedings and nothing else.  Prior to his arrest he had no fear of Mr. Hibbert and will say that this fear arose as a result of discovering Mr. Hibbert’s true character.  Had the Applicant been involved in drug dealing with Mr. Hibbert, it is unlikely that any such fear could have manifested itself after arrest.  The Applicant had no knowledge whatsoever of the drugs or who controlled them.  

9. The Applicant wishes to emphasise that other than his arrival at the premises with Mr. Hibbert on the day of their arrest, there was no evidence presented to the court which was capable of linking him to the drugs or drug dealing.  He will argue that his position was akin to Mr. Smallwood who gave evidence for the Crown and whose legitimacy, quite properly was not questioned.  The Applicant emphasises that had the police seen Mr. Hibbert make his first visit to the premises alone and arrested him, then this Applicant would have been under no greater suspicion than Mr. Smallwood or anyone else for that matter.
10. The Applicant is aware that officers obtained a Search Warrant on or before the 7th January 2000 which led to their installing surveillance equipment.  It follows that police must have presented material to the Magistrates Court to obtain that Warrant.  The Applicant and those filing the Submissions do not know if any such material was disclosed to his then legal representatives nor does he know if an ex parte Application was made by the Crown to the Learned Trial Judge to prevent disclosure for Public Immunity Interest reasons.  The Applicant cannot know what material may have led to the suspicions about the premises at 1 High Street, Kimberley but can say that no such material could ever have implicated him.  It may very well be that if such material had been disclosed, it would have carried exculpatory evidence.

The Applicant further argues that if material existed which could have indicated his non involvement, then the Crown was seized of a responsibility to disclose it and any failure to do so would constitute a material irregularity which may have deprived him of a fair trial and, as such, be unjust.  

Those making these Submissions call for that material.

11. Following his conviction, efforts made to list a full hearing were hampered by a variety of delays including the fact that Mr. Hibbert also intended to appeal.  In view of this delay, the Applicant sought Leave to Apply for Bail pending Appeal.  Whilst bail was not in fact granted, the Crown’s position more than a year after the Applicant’s conviction was that there were “absolutely no objections to bail being granted”.  

The position was confirmed in a letter addressed to the Crown Prosecution Service at Nottingham from the Appellant’s lawyers dated 25th July 2002 (Appendix 8).  The Applicant also has been led to believe that the Crown would not actively dissent from the argument presented at the Application for Leave to Appeal in October 2002.   The Applicant can only say that at the hearing on the 18th October 2002 there were no representations from the Crown and that those representing the Appellant had been led to believe that the hearing would have been before a three manned court as opposed to what subsequently occurred, a two manned court.  Those representing the Applicant were led to believe that any Application made at that time on the 18th October 2002 would have carried representations from the Crown in so far that the said Appeal would not be contested on the Grounds relied upon.  At the hearing it came as nothing short of a surprise that the matter was listed before a two manned court and no representative from the Crown appeared.  This was wholly contrary to the unprecedented position of the Crown at the bail hearing where the Crown had made it clear that they did not oppose bail per se and, far from opposing bail, the position was that there were “absolutely no objections to bail being granted”.
12. The Applicant asserts in support of this Application those matters relied upon by his legal representatives at the hearing to consider his Application for this matter to be restored to the Court of Appeal Criminal Division at Appendices 2 and 3.

13. For the assistance of the Commission, the Applicant encloses a Transcript of the Learned Trial Judge’s summing up at Appendix 9.  The Applicant draws the attention of the Commission to the matters raised and re-asserts his innocence of the offences found against him.  He argues that the circumstances of the case are exceptional and give rise to substantial concerns that he has been wrongly convicted of these offences.

14. Finally, it must be said that the position of Mr. Hibbert has changed post Mr. Hibbert’s conviction and post Mr. Hibbert’s Leave to Appeal Conviction dismissed.  Mr. Hibbert now clearly maintains that this Applicant, Kevin Francis Musgrove, was not involved in any wrongdoing whatsoever and his only role was as an honest landlord who rented the said property to Mr. Hibbert on a proper landlord and tenant basis.

15. It is also asserted that no DNA or forensic evidence suggests the presence of this Applicant at those premises.  

16. It must also be said, and in fairness to the Crown Prosecution Service that, in an unprecedented move, the Crown Prosecution Service and Confiscation Unit have been more than cooperative with those representing this Applicant and have not used any aggressive or in fact any means at their disposal to enforce the Confiscation Order pending the result of this Application to the Criminal Cases Review Commission.

This attitude is reflective upon the views of both the Nottingham Police and those prosecuting that this is potentially a grave miscarriage of justice.  
17. For all the reasons mentioned above, it is submitted that this is a proper case that should be referred to the Court of Appeal for the reasons stated therein.
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