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1.
MR JUSTICE PITCHERS:  On 30th April 2001, following a trial at the Crown Court in Nottingham, before His Honour Judge Bennett and a jury, the applicant was convicted, unanimously, of an offence of possessing a controlled drug of Class B, namely cannabis, with intent to supply and made subject to an 8 year prison sentence.  There was a co-accused who was also convicted call Hibbert.  Hibbert was also convicted on a quite separate indictment, tried separately, later in the same year, of possession of a Class A controlled drug with intent to supply. He received total sentences of 13 years' imprisonment.

2.
The background of the case and the facts upon which they are based were these.  1 High Street Kimberley was a property that had been bought in 1983 by the applicant and a Mr Smallman who was his partner in a business venture.  On 7th January 2000, police officers, with a search warrant, entered the property forcing a rear kitchen window. The house gave the appearance of being unoccupied in that there was nothing in the kitchen by way of appliances utensils or food. In the sitting room there were settees, a TV and a Hi-fi and a number of letters, three newspapers and other mail lay inside the front door.  The bathroom was almost bereft of toiletries and the bath contained a duvet that covered five holdalls, four of them full and a further six identical holdalls discovered in the bedroom. The total contents of the 10 holdalls were very nearly 300 kilograms of cannabis resin, which would have a street value of 1.5 assuming that they had been divided into small street deals of a gramme each.

3.
The police inserted a covert camera, with two covert listening devices, one of which failed to record. When the video was reviewed it showed that just before 1.40 at lunchtime on 10th January, Hibbert had entered the premises and gone upstairs into the bathroom and gone into the bedroom then reappeared on the landing putting his hand to his mouth, looking again in the bathroom and then leaving the house. He returned just after 7.00 pm that evening with the applicant.  They went up together using a torch rather than putting on the lights.  They paid attention to all four corners of the airing cupboard. Hibbert went into the bedroom and then joined the applicant and they had what was later to be described as the whispering conversation.  They then went into the bathroom, or glanced into the bathroom.  Hibbert reached up to the ceiling and removed the cover from the smoke detector.  The argument for the Crown in the case below that this was checking for recording devices and the whispered conversation being because they feared they were being recorded. They shone a torch into the detector as the inspection was carried out.

4.
Hibbert then glanced towards the applicant shaking his head before replacing the detector cover.  There was then a conversation which was admittedly wholly innocuous. The interpretation that the Crown invited the jury to place upon that conversation was that they feared that their words were being recorded and they wanted any listener to think that the tenants had suddenly left the property.

5.
At this stage the police arrived. Both front and rear doors were locked.  Hibbert came to the back door but was unable to open it.  The officers forced the door and recovered a bunch of keys from him, one of which fitted the back door.  On arrest the applicant said: "I've done nothing wrong I'm only a landlord."

6.
Enquiries established that the property had been let regularly until the middle of 1998 when it remained empty for a time.  In the middle of 1999 the applicant told Mr Smallman that he had a potential tenant.  Mr Smallman understood that the new tenant was in the property in the autumn but bank accounts revealed that were no credits representing rental income for the last 3 months of that year.

7.
A Mr Bucklow, who lived nearby, recalled that in September or October two people started moving into the house. His description of one could have fitted Hibbert.  He remembered seeing a large number of holdalls being taken into the house. When Hibbert's home was searched invoices were found relating to his purchase on 15th December of the television video recorder and the Hi-fi system in the High Street.  2,500 worth of bank notes contaminated with the chemical ingredient of cannabis were also found.

8.
A number of points are made arising out of the proceedings which led to the conviction of both defendants but, so far as we are concerned, the applicant Musgrove.

9.
The first ground of appeal revolves round the undoubted fact that the police did not question the applicant about the video although they had it in their possession at the time that they interviewed him following arrest.  They did ask him questions about other aspects of the case and he answered those questions.

10.
The way in which this point is now put by Mr Kelson QC, who appears for him today, not having appeared in the trial, is this. It is not now argued that that the police had an obligation to put the video to him in interview.  If one needed support for that argument it would be found in the case of Imran Hussain, a case heard in this Court on 9th June 1997 and reported in the Crim LR, where something rather similar had happened.  What is now said by Mr Kelson is that the fact they did not put the video to him, placed upon them a still heavier burden in the course of their enquiries, guided as they must be by the Code of Practice under section 23 of the Criminal Procedure and Evidence Act, to retain material which may be relevant to an investigation.  The argument is that, had the video been put, or the contents of the video been put to the applicant in interview, he would then have given his explanation which he later gave to the police, namely that one of the bags, the relevant one, contained, among other things, some condoms and that he was speaking about that in the course of the whispered conversation.

11.
The bag was recovered but the contents of the bag were not retained.  There is no suggestion here of bad faith by the officers who carried out the search. It is not suggested that they did deliberately dispose of the contents. What is suggested is that, had the first step been taken of putting it to him in interview, then they would have received the explanation which he was later to give and they ought to retain everything which could conceivable be relevant.

12.
This issue was examined in the course of the trial. There was an argument before the judge as to what steps should be taken.  Evidence was called on both sides about it so the issue was clearly ventilated before the jury, both in terms of their hearing evidence about it and in terms of the argument that counsel could advance upon it.

13.
In the course of his summing-up, the judge dealt, in brief form, with the bag, or to be more accurate dealt in brief form with the whispered conversation when he said at page 24H:

"may I finally, before passing from the Prosecution case, just deal with the evidence about the condoms in the bag, because, as you know, when Musgrove and Hibbert gave evidence before you they provided an explanation for the whispering at the airing cupboard. In effect Hibbert didn't want to speak about those matters other than in a whisper, about condoms or tissues, whichever they were, being left on the bedroom floor.  Of course, he had answered no questions, Musgrove, in fairness to him, had not been asked at the time about the video for the reasons that you were told, and whether they were good reasons or not he hadn't been asked about it, that's a fact. And, therefore, in those circumstances it seemed to be right that you should have all the evidence that you could have about that aspect of the case, hence the Prosecution were permitted to call evidence about it and the Defence too." In our judgment, even if it was a breach of the Code of Practice, and it is not necessary to find that it was, for them not to retain the contents of that bag, the issue was fairly and properly and fully ventilated before the jury.  It was not a material irregularity such as to lead to unsafeness in the conviction for that property not to have been retained. It was not a breach of the code of the kind which required the judge to exclude any part of the evidence nor, in our judgment, did it require some special direction tailored to suit the particular circumstances of this case. The passage which we have cited was a proper direction given the jury had the issue well in mind following the evidence in the case.

14.
The second ground of appeal not pursued today is that the judge wrongly rejected the submission of no case.  There was, here, clear circumstantial evidence, as the judge found; he was right to let the matter go to the jury.

15.
A further ground that is supported today by argument is the fact that the jury were permitted to take the video with them.  The video itself had a slightly unusual history in that originally it had been thought that there was no sound. Indeed evidence was led, originally, with attempts to interpret by lip reading and the like, what had been said on the video.  It was then discovered that although the machine that was supposed to record the sound had malfunctioned, the video recorder itself, albeit in a less than adequate way, had picked up something by way of sound, although it was not suggested that anyone could detect exactly what was said. The jury had been, quite rightly, directed by the learned judge to disregard the evidence that they had been then already heard as to some attempt to interpret what was said. Counsel in the case, for the defence, experienced criminal counsel, did not seek the discharge of the jury following that. It is always a difficult decision when something happens and evidence is to be disregarded as to whether an application should be made to discharge the jury.  It is a difficult tactical decision, based on counsel's feel for how the case is going and whether it would go better or worse on the next occasion.  In our judgment, not that it is relied upon as a ground, it could not be criticised as a decision.

16.
The particular action that is criticised is that the learned judge, following a request before they retired from the jury, directed that the jury be given the video and appropriate equipment to look at in their room.  He said this, at page 38, right at the end of his summing-up when the jury had nominally retired but had not actually begun their deliberations:

"the jury have asked for the video and the bag of cannabis, so I will ask for the jury bailiff to set up the video equipment in their room. It doesn't seem to me this is one of those cases where they need to come back into court to do it. They are entitled to look at the video privately." Then both counsel were invited to indicate whether they agreed or disagreed with that course and both of them agreed with it.

17.
It is not of course determinate of a ground of appeal that alleges irregularity of a material and serious nature in the case that counsel have assented to it, but it is a relevant consideration that neither counsel in the case, with a feel for how the case was going and what was the appropriate way of dealing with particular pieces of evidence, objected to the jury having the video with them.

18.
Again the case of Imran Hussain to which we have already referred has resonance in this case because, again, by chance, the video had been looked at by the jury in their room.  The Court said, in the judgment given by Rougier J, after referring to a number of cases which dealt with different sorts of situation (for example, a situation where a jury want to see the video recorded examination in-chief of a child witness) this of this sort of situation:

"In our judgment, for the jury to view the tape again amounted to no more 


than a repeat of evidence which had been given. It is contended, however, 


that the jury might have been tempted, indeed succumbed to the temptation 

of making impermissible use of the tape." 

Rougier J then suggests what would have been impermissible uses of the tape in that case which do not apply here, such as, for example, running the tape backwards. Saying that it was not a ground of appeal that could be sustained to allow the jury to see had the video in their room, Rougier J said this:

"Having said that it is the view of this Court that in future, if such a request 

to review evidence of police surveillance, it is better if it is done in open 


court where it can be seen that nothing untoward takes place. However, even 

if one designates that which happened in the instant case as an irregularity, in 

our view, the evidence against the applicant was overwhelming and does not 

render the conviction in any way unsafe."

In our judgment, a similar line of reasoning would apply here.  Not only was this not objected to by counsel who then defended, but if it was an irregularity it did not in our judgment render this conviction in any way unsafe.  This though a circumstantial case was a strong one against this applicant and the fact of the jury having seen the video in their room is not something in respect of which an arguable ground of appeal arises.

19.
The final point raised in the supplemental skeleton argument relates to the set of keys for the property.  Mr Smallman, in his evidence, said there was only one set of keys. We have already set out in the summary of the facts the evidence that Hibbert was in possession of the keys when the police came to the door.  There is a suggestion that the Drug Trafficking Act statement is in some way in conflict with the evidence in the case.  It would appear from what we have been told now about the interviews that in fact the evidence about who had possession of the keys was before the jury, in the course of the case, and there is nothing, in our judgment, in that final point.

20.
For all those reasons, we find there are no arguable grounds of appeal here and this application for leave to appeal against conviction is refused. We have also considered the question of sentence in relation to which similarly there is an application for leave to appeal.  The 8 years passed was absolutely on all fours with authorities setting out the appropriate sentence for this kind of high value drug dealing albeit in Class B rather than Class A. Accordingly that application is refused as well.
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