R E G I N A

V

KENNETH NOYE

APPLICATION TO THE CRIMINAL CASES REVIEW COMMISSION ON BEHALF OF THE APPLICANT

Studio Legale Internazionale,

Via Tommaso Salvini 15,

00197 Roma,

Italy

TEL +44 7766 732099
FAX +39 06 80692652

pnazionale@tiscali.it
www.studiolegaleinternazionale.com
Avv. Giovanni Di Stefano

12 May 2003

R. v Kenneth Noye

In drafting this Application, I have taken into consideration in a case of this nature and the Applicant, who can only be described as high profile, the fact that the Commission does not exist to provide a further appeal from a decision of the Court of Appeal.  Its function is to consider issues which were not apparent at the time of the trial and the appeal, such as new evidence which has come to light since the proceedings were concluded or material which has somehow been ignored or overlooked.  If the Commission considers that there is a possibility that a miscarriage of justice has occurred, it is duty bound to refer the case back to the Court of Appeal Criminal Division for a further hearing by that court.

THE LAW
The terms of reference of the Commission are set out in the Criminal Appeal Act 1995 section 13, which provides as follows :-

1. A reference of a conviction, verdict, finding or sentence shall not  be made under any of Sections 9 to 12, unless :-

(a) The Commission considers that there is a real possibility that the conviction, verdict, finding or sentence would not be upheld were the reference to be made.

(b) The Commission so consider :-

(i) in the case of a conviction, verdict or finding, because of an argument or evidence not raised in the proceedings which led to it, or on any appeal or application for leave to appeal against it, or

(ii)
in the case of a sentence, because of an argument on a point of law or information not so raised, and     

©
in the case of an appeal against the conviction, verdict, finding       or sentence has been determined or leave to appeal against it has been refused.

(2)
Nothing in Sub Section 1 (b)(i) or (c) would prevent the making of a reference if it appears to the Commission that there are exceptional circumstances which justify making it.

In drafting this Application, I have considered a number of important factors.  Whilst without doubt the question of pre trial publicity was certainly not favourable to this Applicant, the judgement of the Court of Appeal Criminal Division and subsequently the decision of the European Court of Human Rights on this very issue at this stage will remain unchallenged and not form the basis of a referral to the Court of Appeal.

I do however reserve the right of this Applicant to raise the issue of pre trial publicity and non disclosure by the Crown of material relating to the background of one of the prosecution witnesses if, as and when I deem it appropriate as an arguable ground.  I have not specifically requested the Criminal Case Review Commission to consider the question of pre trial publicity and or non disclosure because, in my view, they fall into the category of “raised in the proceedings which led to it or on any appeal or application for leave to appeal against” and in my view, the Commission would not be permitted in law to refer the case to the Court of Appeal if those two grounds alone were canvassed although, as stated, I must reserve the position in the event that the Criminal Cases Review Commission do effect a referral on the other grounds that I so advance on behalf of this Applicant.   I am of the view that in the case of this Applicant, there are exceptional circumstances which justify making a referral.

SHORT BASIS OF THE REQUEST
It is submitted that this Appellant stabbed the deceased only once.

The Case Summary dated 28th July 1999 and drafted by Counsel for the Crown, Mr. Mark Ellison, shows the Crown relied upon only one stab wound (Para. 1.2 and 3.1) contradicted by Para. 15.3 of the same Summary, stating that the cause of death was “stab wounds to the chest and abdomen”.

The Death Certificate issued by Dr. Michael Heath however confirms “stab wound to the chest and abdomen”.

On the 5th January 2000 Dr. Vesna Djurovic from Kings College, London was sought for an Opinion by the Defence.  Dr. Djurovic stated quite categorically, “There are no photographs of stab wound No. 2”.  Dr. Djurovic gives the cause of death “1a  stab wound to the heart”.

If as such it transpires that there was, or may have been, no more than a single stab wound, the terms of the Court of Appeal’s Judgement would indeed suggest that an arguable issue arises in that the Court clearly relied on the fact of a second penetrating wound to counter Defence submissions on self defence.

In these circumstances, a case would indeed be made out for the Criminal Cases Review Commission to refer the case back to the Court of Appeal for its further consideration on this specific matter.

On the face of it, it does seem unlikely that any pathologist would simply “invent” a second stab wound which did not present itself to him on examination of a deceased’s body.  Some scenario involving confusion on his part or his mixing up notes from two separate post mortems might very well explain matters.  It is interesting to note, to say the least, that the second stab wound, as confirmed by Dr. Djurovic, was not photographed.  It is also to be noted however that all the witnesses, including the main Prosecution witness, Mr. De Cabral, only confirm having seen the Applicant use the knife once.  The documents as they stand can, on the evidence, only support one stab wound.  It is clear that the evidence, albeit in its confused form, from Dr. Heath of two distinct stab wounds, one of which causing the fatal injury to the heart and the others slicing through the top of the liver, was contradicted by the opinions of both Dr. Djurovic and a certain Dr. Jerreat who was the Coroner’s Pathologist who it is understood conducted a second post mortem.  Both considered that the injury to the liver was inflicted by the knife as it travelled through the body to reach the heart and it was that single incision, tracking through liver and heart, that was the only penetrating wound.

I am therefore faced with a matter of fact and law and question why Dr. Heath should ascribe the injuries to these two organs to two separate entries of the knife.  This may very well require an explanation by Dr. Heath before the court which makes it ever more vital that this Applicant receives a proper explanation on this vital aspect.  One possibility is that Dr. Heath simply misled himself that the two injuries do not “line up” and in consequence has assumed without further investigation that they can only be explained by two separate thrusts of the knife.  The other possibility as a matter of pure logic, is that the second incision of no great depth was in fact inflicted carelessly during the course of the post mortem itself and the allocation of internal injuries by Dr. Heath to two separate stab wounds was a convenient way of disguising such an occurrence.   This would probably explain the proposition that the deceased’s clothing contained an incision consistent with only one penetrating stab wound, no photograph being available of the second wound to the liver, the Death Certificate showing “wound” in the singular and that two other pathologists can only concur with the cause of death caused by a “single stab wound”.

It is evidently clear that if only one stab wound was inflicted upon the deceased, then the Court of Appeal did not receive the proper information and, albeit innocently, was misled.

It is conceded, although arguably, in individual cases that the more stab wounds present in a victim, the less the possibility of a submission of self defence or of a lower offence.

The history of this Applicant is that on a previous occasion he was charged with the murder of a police officer during a police surveillance operation and that the police officer died owing to eleven stab wounds to his body.  The jury at the Central Criminal Court accepted the argument of self defence and acquitted this Applicant of any offence of murder or manslaughter.  This Applicant however is not alone in ever having faced an Indictment of murder involving a number of stab wounds and been acquitted.  In January 2002 in the case of R. v Joseph Barton heard at Manchester Crown Court, the Defendant Barton stabbed his employer 13 times with a large knife in an argument in the shop owned by the victim.  Barton denied murder claiming it was self defence.  With insufficient evidence to prove the charge of murder and notwithstanding 13 stab wounds, the charge was reduced to manslaughter and a sentence of imprisonment of a definitive amount followed.  

The Application to appeal conviction of this Applicant was heard by the Lord Chief Justice himself in October 2001 under Neutral Citation Number (2001) EWCA Crim 2229, Reference Number 2000/02882/82.  As part of that Judgement dismissing the appeal, the Lord Chief Justice stated that this Applicant “must have known” the consequences of using the knife.  The Lord Chief Justice throughout the proceedings had been told that there were two stab wounds to the deceased Stephen Cameron.  At its highest, an event the like of the DC Fordham episode involving 11 stab wounds and had the victim Stephen Cameron died as a result of a similar number of stab wounds, the Lord Chief Justice could not properly be criticised for such an inference.  The evidence as it currently stands however is of one wound to the heart in a fight.  The evidence was clear that the Applicant was losing the fight.

EVENTS POST 2001
In April 2003 Detective Superintendent Biddiss issued a statement to the media stating that if this Applicant had remained at the scene of the crime or surrendered himself to custody immediately, he would have faced a charge of manslaughter and, in the Superintendent’s own words, “would probably have been out by now”.

It is of course a matter of record that this Applicant did indeed not remain at the scene of the crime, removed himself from the jurisdiction and, for two years, lived in Spain.  When he was identified, he denied the offence but was extradited and stood trial.

It is not difficult to criticise the actions of this Applicant and he subsequently had to face a trial.  He was aware that years previously he had faced a long trial for murder, had remained in custody for a substantial period of time only to be acquitted.  

However it is established law that events after an unpremeditated and unplanned incident could and should not be used by the prosecution.    In the case of Barton there were 13 stab wounds but the Crown had to concede that as the incident was unplanned and unpremeditated, it was the duty of the Crown to indict a person only on a charge upon which it could realistically obtain a conviction.  This is distinguished from a chance of obtaining a conviction for an offence.  

In this case with the statement of DS Biddiss confirming that had this Applicant remained at the scene of the crime and or surrendered himself within a day or two, he would have faced a charge of manslaughter, it is submitted that, simply because this Applicant ran away, cannot justify a charge of murder applying.  It is evidently clear that in this case the Prosecution took a chance and succeeded.  Had DS Biddiss stated at any time pre trial the position that he stated in April 2003, it would have invariably led this Applicant and his then legal advisers to make an application to the trial Judge for abuse of process on the charge of murder.  Indeed, as in the case of Barton, the Crown may very well have been in a position where it would have been forced to accept a plea.  In the case of Barton the Defendant was sentenced to a term of 13 ½ years imprisonment and it is not suggested and nor could it be realistically argued that any substantial sentence of imprisonment pursuant to a defence of this nature could raise a complaint.  Nevertheless the court was availed to the position, although somewhat confused and contradictory, that the deceased Stephen Cameron died because of two stab wounds.  It is clear that is not the position. 

It is also conceded that these issues were sadly not raised either at trial or in the appeal stage nor can it be complained that this Applicant did not receive every opportunity at putting forward a best case scenario.  It has to be said that the appeal of this Applicant lasted three full days in the Court of Appeal and even heard evidence from trial Counsel.  That appeal concentrated on a failure of the Crown to make disclosure to the Defence regarding a prosecution witness and the adverse pre trial publicity.  I have already stated that this case could not be referred to the Criminal Cases Review Commission on these two single issues.  On the question of failure to disclose certain evidence relating to a main prosecution witness by the name of De Cabral, the position currently is that his evidence remains unchallenged.  Mr. De Cabral confirms he only saw one thrust of the knife.  Whilst Prosecuting Counsel tried desperately to state that there was more than one stab wound, the evidence of Mr. De Cabral is consistent with all the other prosecution witnesses that there was only one stab wound.

CASE LAW
There is sufficient case law which will be supplied to the Criminal Cases Review Commission and or the court in a full Skeleton if this matter is referred regarding the question of impulsively picking up a knife as a result of provocation by words or deeds.

I refer specifically now to a case of R. v Jason Nicholas Wade 

Number 1999/02288/Z4 on the 21st March 2000 before the Lord Chief Justice of England and Wales.

The facts of that matter are somewhat brief.  The Appellant Wade and the deceased had known each other for a number of years and there was a history of violence between them.  Nevertheless for some months before the killing, they had been in the business of selling drugs.  Differences arose between them in 1998 when the deceased accused the appellant of selling heroin from their joint supply.  The deceased demanded payment from the appellant whom he held responsible for the loss of the heroin.  In retaliation the deceased stole some property from the appellant’s house.  The appellant threatened the deceased with a shotgun and, as a consequence, most of the property was returned.  However the deceased continued to maintain that he was owed £2,000 or so for the drugs that he had accused the appellant of taking.  Matters came to a climax on the 26th March 1998 when the deceased armed himself with a knife and called on the appellant at his home.  At that time he was accompanied by a companion who he had given money to look after.  The appellant refused to admit the deceased to the house and after a period of time, the deceased returned yet again where it was said that he was stabbed to death.  The appellant Wade and his girlfriend spent a night at a guest house at which time it was noticed that he had a cut on his hands.  He also had a large amount of money with him which was suggested was taken from the deceased.  The following day the deceased was found in the house.  At a post mortem it was found that the deceased had been stabbed 11 times.  There were 6 wounds to the head, one on each shoulder and 3 to the chest.  Any of the chest wounds it was considered could have proved fatal.  The appellant Wade surrendered himself at the police station in York and when cautioned he admitted that he had killed the deceased.  The evidence at trial was that he had not been expecting him on the day in question.  He also said that the deceased on that occasion had threatened him with a knuckle duster knife.  It was in evidence that such an implement was found at the appellant’s house which was identified as belonging to the deceased.  The appellant’s account was that the deceased had picked up from the table a knife belonging to the appellant and threatened him with it.  There was a struggle in which the appellant took the knife from the deceased cutting his own hand in the process and said during the struggle that one of the fatal blows were struck.  He realised that the blows he struck were probably fatal and accordingly panicked.  At the trial he relied on self defence but the jury rejected the defence, concluding he had been provoked and accordingly returned a verdict of manslaughter on 11 stab wounds.  The appellant Wade was sentenced to a period of 9 years imprisonment.  I rely on para.10 of the Judgement of the Lord Chief Justice, “It is important that the effect of that decision should not be unduly narrowly and with reference to a very restricted class of factual situation but it does appear to be directed to the sort of manslaughter which is all too common which occurs.  For example, when public houses are emptying at the end of the evening or when a dance hall is emptying and a group of people are in a crowd when it frequently happens that some fracas or altercation develops in the course of which one of the participants produces a knife and strikes a fatal blow.  That, in our judgement without restricting the factual scope too narrowly, is the kind of case which the court was considering.  It goes without saying manslaughter can be committed in a vast range of factual situations and we do not understand the court has been directing its remarks so as to attempt to cover all of them.  We accordingly conclude that authority does not cover this present case”.    The Lord Chief Justice only a year previously had highlighted himself the types of fracas or altercation developing in the course of which one of the participants produced a knife and strikes a fatal blow.   In the case of Wade it was deemed manslaughter after 11 stab wounds.  In the case of this Applicant it was deemed to be murder.

R. v Matthew Brendon Connelly 

Neutral Citation No. 2002/EWCA/Crim 170, No. 2002/04656/Z3, 18th January 2002.

The Appellant Connelly was convicted on the 25th July 2001 after a trial and was convicted of the offence of manslaughter on the grounds of provocation.  The facts were essentially this.

The Appellant was a student at Aberystwyth University and had been involved in a long term relationship with another student called Lisa Ridley.  They lived in a public house called The Fountain Inn near Aberystwyth.  Lisa Ridley became involved with the deceased who was a barman at the Fountain Inn.  The relationship developed into a sexual one.  The relationship was conducted without the knowledge of the appellant Connelly and when he ultimately became suspicious and asked Miss Ridley if she was having such a relationship, she denied such but confirmed that she found the barman attractive.  In March 2001 the deceased, the appellant and Miss Ridley were all drinking together after hours in the Fountain Inn.  No-one else was there.  A substantial amount of alcohol was drunk.  Blood analysis of the deceased showed that he had consumed over three times the driving limit.  A similar analysis of the appellant’s blood showed a nil concentration although he had admitted to consuming some beer and alcohol during the evening.  At some stage the appellant went to the bathroom.  On his return he found Miss Ridley being held around the waist by the deceased.  There was an argument.  The appellant was assaulted by the deceased before Miss Ridley intervened.  The appellant returned to his room above the public house.  He asked Miss Ridley to go with him but she refused.  She said she wished to calm the deceased down.  Whilst waiting upstairs, a period described as between 20 to 40 minutes, the appellant took a steak knife.  He returned downstairs and still had the knife in his hand.  At his trial in which he was pleading self defence he gave evidence of the fact that this was to prevent a further attack from the deceased.  In the police interviews he also said it was for his own protection.  He was attacked by the deceased who put him in a head lock.  The knife was not used by the appellant at that stage.  Miss Ridley again intervened and left the room followed by the appellant.  The deceased followed the appellant towards a back room where he assaulted the appellant by pushing him to the ground and the appellant alleged grabbed him by the throat.  Photographs show some bruising to the appellant’s neck.  The deceased was then stabbed by the appellant.  Two wounds were later to be identified as the most serious.  The first was to the area of the chest, the second was to the belly area which caused an artery to be severed and ultimate death.  There were a total of 6 other minor injuries caused by a sharp instrument, possibly a knife, to the neck.  The matter did not end there.  The appellant left the deceased on the floor and picked up a pool cue which was nearby and hit the deceased with it.  It is unclear which part of the body this struck.  Within a matter of minutes he telephoned for an ambulance however.  The defence of self defence was rejected by the jury and the conviction was of manslaughter on the grounds of provocation.  A sentence of 7 years imprisonment was imposed.  

It is evidently clear from the evidence that the Applicant in this matter to the Criminal Cases Review Commission was indeed provoked.  It has to be conceded that both in the case of Wade and Connelly; the appellants either surrendered themselves to the police or telephoned for an ambulance.  Nevertheless, the savage attacks on the victims are far less than that inflicted by this appellant although the situations clearly are analogous. 

R. v Ian Robert McSween
Neutral Citation No. 2002/EWCA/Crim No. 2376

Case No. 2002/014410/Z1

8 October 2002

In February 2002 the appellant McSween was convicted on an Indictment charging murder, of manslaughter, on the basis of provocation and sentenced to a term of 7 years.  

The facts of the matter are that in December 2000 the appellant commenced a relationship with a certain Miss Harkinson.   To all intents and purposes he stayed regularly at her flat in North London.  During the course of the relationship he met a number of friends including a former boyfriend of hers called Byam.  The evidence was that when the two men met, their relationship was cordial and friendly.  There was no indication of any kind of resentment or friction between them.  On the 5th July 2001 the appellant who was a highly trained martial arts expert and who ran his own kick boxing school (it is to be noted that the victim in the case of Kenneth Noye was also a martial arts expert) spent the day at his work before spending the evening training a number of participants in the kick boxing school.  During that evening he received a telephone call from Miss Harkinson who told him not to go round to her flat that evening as she was having trouble getting her child to sleep.  Notwithstanding that however, the appellant arrived at her flat slightly after midnight and found her ex boyfriend Byam sitting at the table in the kitchen smoking cannabis.  On seeing Byam, the appellant is said to have questioned what was occurring.  As Byam stood up, the appellant saw a knife on the kitchen table.  This knife he picked up and he asserted before the jury in self defence stabbed Byam in the neck to a depth of 3 ½ “.  The wound was fatal and ran from the nape of the neck downwards and forwards at an angle of some 45 degrees.  Miss Harkinson pushed the appellant out of the flat and he made off.  Byam collapsed and died within a short time as a result of the loss of blood.  Later that morning the appellant was arrested at the flat of a friend and, when interviewed, said that Byam was going to pick up the knife on the table.  He claimed he had picked the knife up to prevent Byam getting hold of it and denied intending to injure him with the knife.  In short what he was saying to the jury was that the wound was caused to Byam’s neck accidentally.  It is interesting to note in this specific case that after he was charged with murder, he produced a pre prepared written statement in which he said he grabbed the knife in self defence to prevent Byam getting hold of it and lunged at him virtually instinctively to fend him away.  Analogous to the case of Kenneth Noye, I refer to Para. 6 of the Judgement of Mr. Justice Wright.  “A puzzling aspect of this incident is that the appellant and Mr. Byam, as we have already indicated, were known to each other, knew of each others involvement with Miss Harkinson and met on some several occasions without there being any unpleasant and apparent contention.  The explanation he gave at interview which was largely reflected in his evidence at the trial was plainly rejected by the jury.  The only logical explanation for their verdict was that they must have thought it was possible that the appellant may have lost his self control as a result of the provocation offered by coming across Mr. Byam in his girlfriend’s flat at that time of night”.  In Para. 14 of the Judgement, “The trial was contested throughout and without in any way seeking to go behind the verdict of the jury which we as the trial judge did accept the evidence of the degree of provocation offered in this particular case seems to have been of a somewhat tenuous nature.  The jury however plainly must have found, in order to arrive at the verdict they did, that this appellant had deliberately picked up and used the knife which had been lying on the table”.
In the case of Kenneth Noye he produced a knife.  His contention was that it was in self defence.  The evidence was clear that he was receiving the worst kind of humiliation to a person of his reputation in being beaten by a younger man.  Nevertheless, in all three cases cited, substantial stab wounds were inflicted and for the reasons therein, verdicts of manslaughter were returned.

R. v Christopher Mark Law

Neutral Citation No. 2003/EWCA/Crim No. 837

No. 2002/04738/Y4

3 March 2003 

On the 18th July 2002 the appellant Law pleaded guilty to manslaughter and was sentenced to a term of imprisonment of 5 years.  He had originally been indicted for murder but a plea to a lesser offence was accepted.  The facts of the matter are that the victim in this case was the appellant’s brother Stephen.  In April 2001 the appellant was living at the home of a Mr. Atkinson.  Some time prior to that date his brother Stephen was homeless.  The appellant offered to help his brother with his alcohol dependency but Stephen refused that offer of help.  Around the weekend of the 7th April a family reunion was arranged to celebrate the reconciliation between Stephen and his daughter Sarah.  The evidence was that the appellant Law was instrumental to that reconciliation.  So it was that Stephen, his partner Linda Owen and his daughter Sarah travelled up from London to spend the weekend at the home of Mr. Atkinson.  A significant amount of alcohol was consumed both on the journey and later that evening when there w as a family dinner.  The atmosphere was happy and cordial.  Following the meal there was a plan to go to a nightclub.  Stephen, Linda and Sarah went ahead via some public house whilst the appellant stayed behind to help with the clearing away.  Later that night it is said they met at the nightclub.  During the course of the evening there was an argument between the brothers.  Stephen became angry about the appellant’s attitude towards Sarah.  The argument broke up but started again on the dance floor.  There was a struggle.  Stephen punched the appellant in the face.  The appellant spat at Stephen.  The appellant was forcibly ejected from the nightclub.  Sarah tried to intervene.  She was also ejected from the nightclub.  In that process she fell over a step and injured herself and suffered a nose bleed.  The appellant travelled home with Sarah.  Stephen came home separately with his partner Linda.  The appellant and Sarah were first at the house.  When Stephen and Linda arrived, the appellant did not want Stephen to enter the house and he was concerned that further violence would occur.  When Stephen and Linda arrived at the door of the house, Sarah opened it and advised him to go away telling him she would go with them.  When however Stephen saw his daughter’s cut or bloody nose, he thought mistakenly that she had been assaulted by the appellant.  The result of that was that Stephen immediately went out on to the attack and said he was going to kill the appellant.  Linda described him as going somewhat mad and Sarah tried unsuccessfully to stop her father attacking the appellant.  All the witnesses were of the same understanding that Stephen had mistakenly believed that the appellant had assaulted Sarah.  The essence of the matter was that at one point the appellant was pinned on a sofa by his brother and held around the neck and told he was going to be killed.  The appellant got out from under Stephen and ran to the kitchen.  He was followed and there was a fight around the kitchen.  At some stage a kitchen drawer came open and the contents fell to the floor.  It was possible at this time the knife which ultimately caused the death of Stephen was picked up but none of the witnesses saw either of the brothers with a knife in their hand.  From the kitchen the struggle moved back into the hall and then into the dining room and sitting room.  Stephen, who was the bigger and stronger man than the appellant, was pursuing the appellant who was backing away.  Both ended up on the sitting room sofa.  At that point Stephen stood up, collapsed and died.  The post mortem showed he had suffered two injuries, a stab wound to the arm and a fatal wound to the abdomen.  

In the case of this Applicant, Mr. Kenneth Noye, the deceased Mr. Cameron was indeed much larger and achieving the upper hand in the fight.  The incident was a confused one and provocation was certainly a key element.  In the case of Law, I cite from para. 18.  “There was no need to decide to pick up the knife because the appellant was the one who used it and used it forcefully to kill his brother.  It was not just the one fatal injury that he caused because there was another injury to his brother’s arm.  Even if he was provoked to behave as he did and even if it was just two minutes of madness, a custodial sentence of some length was necessary”.
In the case of this Applicant Noye, it is also not necessary to decide on the question of the knife because the appellant was the one who produced the knife and used it.  The distinguishing feature however is that the evidence in Noye is of one fatal injury and analogous are the two minutes of madness.  Analogous also are the causes of the incident.  As in the case of R. v Law, there was obviously a misunderstanding probably from both parties.  I cite from para. 27 of the Judgement, “Once however one of the struggling brothers picked up a knife in that situation, then the circumstances changed drastically.  There would then be a good chance that the knife would end up in a serious and perhaps fatal injury.  It was not a case of self defence”.  

If we now compare the wording of Lord Justice Rix in the case of Law that there would be a “good chance that the knife would end up in serious and perhaps fatal injury” to the fact that Noye “must have known” the consequences, it is evidently 

clear that this appellant has indeed been treated both at trial and at the appeal stage different to all the cases cited.

CONCLUSION
It is evidently clear that both at trial and most certainly at the appeal stage, this was a case that displayed all the elements of manslaughter rather than murder.  It is also evidently clear that many of the principles underline a number of other cases other than those applied were not applied in the case of Noye.  The Court of Appeal was certainly mis-informed with regard to the question of the amount of stab wounds.  It is conceded that in the other Authorities cited, the production and statement of Detective Superintendent Biddiss is indeed applicable in so far that had Mr. Noye remained at the scene of the crime and or surrendered himself within a day or two, he would indeed probably “be out by now”.  However it cannot be correct as a matter of law and justice that simply because a person removes himself from the scene of the crime and or jurisdiction, the underlying events and facts can be used in a manner, as it was in Mr. Noye, that the prosecution gamble on a charge of murder when it is clear the principles and pre-requisites to sustain a charge of murder are clearly not present in all the circumstances because of the confused state of the forensic evidence and the interpretation thereof and the post appeal statement made by Detective Chief Superintendent Biddiss regarding how the Crown would have dealt with this appellant had he remained at the scene of the crime and generally in the interests of justice, it is submitted there are exceptional circumstances as well as the issues raised to warrant a 

referral back to the Court of Appeal.

Avv. Giovanni Di Stefano








12 May 2003

PAGE  
2

