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1.
On 14th April 2000 the Claimant was sentenced to life imprisonment for the murder of Stephen Cameron. The Secretary of State set a tariff of 16 years.

2.
The Claimant stood trial for murder as a result of his having been extradited from Spain.

3.
The final court in Spain which dealt with, and ordered, the Claimant’s extradition was the Full Court of the Criminal Division of the Audiencia Nacional. A translation of the Order of the Audiencia Nacional dated 22nd March 1999 appears as exhibit PSM/16 to Witness Statement of Paul Steven Martin (page 65).

4.
Paragraph 1 of the Order of the Audiencia Nacional dated 22nd March 1999, under the sub-heading “Antecedents” reads:

“It is agreed.....to accede to the extradition of KENNETH NOYE requested by the British Government, in order that he may be tried for the acts and crimes referred to in the Arrest Order in Dartford [date illegible]; it is guaranteed that he shall not serve a life sentence...”
5.
It is to be noted that paragraph 1 of the Order refers to extradition so that the Claimant may be tried for the “acts and crimes” referred to in the UK Arrest Order. A person is not extradited to stand trial on one specific charge, but on the “acts” as set out in the evidence placed before the courts of the requested state: Re Nielsen [1984] AC 606.

6.
Such an undertaking is also consistent with Article 14(3) of the European Convention on Extradition which reads:

Article 14 - Rule of Speciality

..........

3.   When the description of the offence charged is altered in the course of proceedings, the extradited person shall only be proceeded against or sentenced in so far as the offence under its new description is shown by its constituent elements to be an offence which would allow extradition. 

7.
The CPS, therefore, were not obliged to proceed against the Claimant upon a charge of murder, but could have chosen to proceed upon a charge of manslaughter or some other lesser offence.

8.
When the Claimant was extradited from Spain, the undertaking formed part of the documentary material in the Spanish proceeding, and in that sense was available to be known by the Claimant. However, at no time during the subsequent proceedings in England, when the Claimant stood trial for murder, was the existence of that undertaking formally disclosed to the Claimant or his lawyers in compliance with the primary disclosure obligations placed upon the CPS (as set out in paragraph 11 hereunder). Nor was the existence of such undertaking ever brought by the CPS to the attention of the trial judge. As is clear from the letter written to Paul Martin & Co by Mr Timothy Kendal, Junior Counsel for the Claimant on his appeal, neither Leading Counsel (Michael Mansfield QC) nor Junior Counsel (Timothy Kendal) knew of the existence of such undertaking. The first that the Claimant’s current solicitors were provided with documents which recorded such undertaking was on 8th October 2003 (see letter 9th October 2003, third paragraph, from Paul Martin & Co to the CPS, exhibit PSM/14 page 54).

9.
In any event, and regardless of the question of fault, there is a continuing failure to give effect to the undertaking provided by the UK Government to the Spanish judicial authorities.

10.
Because the CPS proceeded upon a charge of murder, only one sentence was open to the trial judge pursuant to the provisions of section 1 of the Murder (Abolition of the Death Penalty) Act 1965, namely life imprisonment.

11.
Clearly, the existence of the undertaking should have been disclosed by the CPS to the Claimant as part of their primary disclosure obligation pursuant to section 3(1)(a) Criminal Procedure and Investigations Act 1996. Any document which might reasonably found an application for a charge to be quashed, and/or to be stayed as amounting to an abuse of the process of the court, is a document which has a potential to “undermine the case for the prosecution against the accused”. Moreover, failure to disclose to the Claimant the existence of such undertaking, is clearly contrary to the spirit and intendment of the Guidelines issued by the Attorney-General (whether pre- or post- the Criminal Procedure and Investigations Act 1996, i.e. whether one has regard to the Guidelines issued 18th December 1981 or to the current Guidelines issued 29th November 2000). 

12.
It is submitted that:

(I)
the Claimant had a legitimate expectation that the CPS would disclose documentation to him and his lawyers in compliance with their primary disclosure obligations under the Criminal Procedure and Investigations Act 1996 or otherwise

furthermore

(ii)
the Claimant had a legitimate expectation that, as part of the CPS duty to act fairly, and independently of any disclosure obligation to the Claimant, the CPS would inform the court of any matter relevant to the exercise of its powers of sentencing the Claimant.

13.
It is further submitted that a failure by the CPS during the course of the English proceedings to make formal disclosure to the Claimant or the court of the undertaking given to the Spanish authorities amounted (as regards to the sentencing aspects of the trial) to a clear breach of his right to a “fair” hearing within the meaning of ECHR Article 6.

14.
In the inter-party correspondence which forms part of the material exhibited to the Statement of Paul Steven Martin, the CPS has not sought to explain why it failed formally to disclose to the Claimant the undertaking as part of its obligations under the Criminal Procedure and Investigations Act 1996. 

15.
However, the CPS has sought to maintain the appropriateness of the life imprisonment sentence. In its letter to the Claimant’s solicitors dated 20th October 2003 ( exhibit PSM/16 page 59) the CPS states:

“Since you obviously have seen the extradition request signed by Paul Plummer, you will have noted his explanation of the meaning of a sentence to imprisonment for life according to English Law. (I enclose the relevant extract) (page 64).

That issue was explored by the Audiencia Nacional, who gave judgment on 5th February 1999 and the Court accepted the explanation given by the Crown Prosecution Service in the extradition statement (referred to above) that life imprisonment does not mean imprisonment for life, but in fact means an indeterminate period from which he may be released by the British authorities. I enclose a copy of the translated Order.” (Page 63).
The letter continues:

“You will also be aware that your client appealed and the full Court of the Criminal Division of the Audiencia Nacional heard the appeal and made an Order on 22nd March 1999. I enclose a copy of the relevant extract.” (Page 61).


The relevant extract reads as follows:

“4.    The second submission also reiterates the theme of imprisonment for life, in spite of the fact that in the order appealed this was replied to in a manner which is a criteria (sic) of the Full Court. The Full Court has said that when the requesting State is able to impose a penalty of imprisonment for life, it must ask for a guarantee that the said penalty does not in fact mean in practice prison for life. As was stated in the order appealed, there is no need to request such a guarantee as the Crown Prosecution Service included a statement that such a penalty (life imprisonment) does not mean imprisonment for life in the event of conviction.”
16.
The CPS claim that the undertaking has been complied with  does not withstand analysis. A sentence of life imprisonment is what it says. It is undoubtedly an indeterminate sentence, and in a number of instances (eg Hindley, Nilsen etc) life means life. As matters stand at present, the Claimant cannot rely on being released after a determinate period. On the current state of affairs, the Claimant might be released after 16 years: on the other hand, he may spend many years more or might never be released unless and until the Secretary of State decides that there is no appreciable risk that the Claimant presents a continuing risk to the public. There is legislation currently passing through Parliament, which may well be law by the end of the year, whereby the discretions presently exercised by the Secretary of State will be exercised by a Parole Board. But the same considerations still apply. The Parole Board may never effect the Claimant’s release. The Claimant has no certainty, no guarantee, that he will ever be released. That position clearly does not give effect to the undertaking provided to the Spanish authorities. 

17.
In the Protocol letter dated 24th October 2003 (page 73), at the bottom of page 3, the Claimant’s solicitors state:

“Our objection is of a more fundamental nature. A sentence of life imprisonment is what it says. It is undoubtedly an indeterminate sentence, and in a number of instances (eg Hindley, Nilsen etc) life means life. If it is sought to argue that in the instant case Noye can rely on being released after a determinate period, please provide a written undertaking to that effect, and specify with particularity the determinate sentence. The only way of guaranteeing that life imprisonment does not mean imprisonment for life is to specify the determinate length of the sentence. Moreover, as it seems to us, release on licence itself breaches the undertaking because it enables the possibility of our client being recalled to prison to continue serving imprisonment for the rest of his life.”

Notwithstanding that request, no determinate length of sentence has been specified. Unless a determinate length of sentence is identified, the undertaking cannot be complied with.

18.
If the matter were referred back to the Court of Appeal on the question of sentence, that Court would be as much bound by section 1 of the Murder (Abolition of the Death Penalty) Act 1965 as was the trial judge.

19.
There is a clear public interest in ensuring that promises made by officials of the State, particularly promises which have an effect upon the liberty of the individual, are enforced. Thus, in R v Horseferry Road Magistrates Court ex p Bennett (1994) 1 AC 42 at 61F Lord Griffiths, citing Chu Piu-Wing v Attorney-General (1984) HKLR 411 per McMullin V-P at 417-418, said: “....there is a clear public interest to be observed in holding officials of the state to promises made by them in full understanding of what is entailed by the bargain.” See, to similar effect, his approval in ex p Bennett at page 74D of R v Croydon Justices ex p Dean (1993) QB 769. 
20.
It is submitted that the appropriate course is for the Crown, in the exercise of its prerogative powers, to grant a pardon. As regards the exercise of this prerogative power, the pardon does not have to be a free pardon, but can be conditional or in the form of a remission or a partial remission of sentence: R v Sec. Of State for the Home Dept. Ex p. Bentley [1994] QB 349. Moreover, the Crown may exercise the prerogative right of granting a reprieve, which can be effected by announcing its pleasure in any way: 2 Hale PC 412. Since at least 1830 constitutionally the Crown has acted in the matter of reprieve on the uncontrolled responsibility of the Home Secretary: see Mackintosh “The British Cabinet” (2nd Ed) page 328 note 4; Sir Edward Troup “The Home Office” (Whitehall series) Chapter V. (referred to in Halsbury’s Laws of England 4th Ed Volume 8(2) paragraph 825, footnote 1)

21.
It is further submitted that the failure of the Secretary of State for the Home Department to recommend a conditional pardon or an appropriate reprieve (so as to turn the sentence into a determinate sentence) is judicially reviewable, as would be the failure of the Crown to act upon such recommendation and to exercise its prerogative powers so as to grant an appropriate reprieve : CCSU v Minister for Civil Service [1985] AC 374. There are certain situations where the court has held that the exercise of prerogative powers was not reviewable, and in particular where formulation of policy is concerned. Thus, in Reckley v Minister of Public Safety and Immigration (No 2) [1996] 1 ac 527 the Privy Council held that the exercise of the prerogative of mercy under the Bahamas Constitution in death sentence cases was not reviewable. However, that was a very special situation, and cases such as R v Secretary of State for the Home Department ex p Bentley [1994] QB 349 and AG ofTrinidad and Tobago ex p Phillip [1995]1 AC 396, where it was held that the exercise of the prerogative of pardon/reprieve was reviewable, are much nearer to the Claimant’s situation. The only reason why judicial review relief was refused by the Privy Council in ex p Phillip was on the basis that a pardon cannot be given prospectively to crimes not yet committed.

22.
It is respectfully submitted that in the light of the foregoing, the Claimant is entitled to the relief sought.






