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(2) CARLO SELLICK

___________________________________

ADVICE AND GROUNDS OF

APPEAL AGAINST CONVICTION

___________________________________

GROUNDS OF APPEAL AGAINST CONVICTION
An application for leave to appeal against conviction was submitted by SANTINO SELLICK and refused by the Single Judge The Honourable Mr. Justice Jack on 30 May 2003.

Renewed application is made to the full court for leave to appeal against conviction on behalf of SANTINO SELLICK and application for leave to appeal out of time is made on behalf of CARLO SELLICK (see Advice paragraph 66).

It is submitted that the convictions are unsafe for any or all of the following reasons, namely:

	GROUND 1

1. In all the circumstances of this case, the learned trial judge erred in permitting statements made by the following witnesses to be read to the jury:

i) Kenneth Lee SELLICK (admitted pursuant to s23(2)(c) Criminal Justice Act 1988)

ii) Carla Maria WEDGE (admitted pursuant to s23(3)(b) Criminal Justice Act 1988).
iii) Carina Michelle JACKSON (admitted pursuant to s23(3)(b) Criminal Justice Act 1988).
iv) Donna Louise MILLS (admitted pursuant to s23(2)(c) Criminal Justice Act 1988).

	
	Advice Paras. 16-32



	1.1 The evidence of all these witnesses was extremely prejudicial and could not be challenged through cross-examination. The prosecution case against both Applicants overwhelmingly relied upon evidence adduced in this way. The admission of the evidence was therefore contrary to the interests of justice and should not have been permitted under Section 26 of the Criminal Justice Act 1988.


	
	Advice Paras. 36-50, in particular paras. 43-44

	1.2 Upon the admissible evidence available, the learned judge could not have been sure to the requisite standard that the requirements of Section 23(3)(b) of the Criminal Justice Act 1988 were satisfied in relation to the statement of Carla Maria Wedge (that she was in fear at the material time).


	
	Advice Paras. 41-42

	GROUND 2

2. Admission of the above witness statements in the circumstances of the case constituted a violation of Article 6(3)(d) of the European Convention on Human Rights. Admission of the statements was in consequence unlawful under Section 6 of the Human Rights Act 1998.


	
	Advice Paras. 51-59

	2.1 The learned trial judge did not consider the applicable Human Rights jurisprudence in his rulings on admissibility. In admitting the statements, the Applicants were denied a fair trial.


	
	Advice Para. 60

	GROUND 3

3. The protestations of fear that the statements contained should not have been adduced before the jury. This undermined the learned judge’s direction not to speculate as to why he permitted the statements to be read.


	
	Advice Paras. 61-65


ADVICE ON APPEAL AGAINST CONVICTION
Introduction

1. On 16 December 2002 at Wolverhampton Crown Court before Mr Justice Butterfield, the Applicants, Santino Sellick and Carlo Sellick, were unanimously convicted by a jury of murdering Paul Chambers. A co-defendant, Dominic Marandola, was acquitted by the jury.

2. We are asked to advise as to the prospects of an appeal against conviction. In our view it is arguable that the conviction is unsafe. We therefore advise that an appeal has a realistic prospect of success and have drafted the above grounds of appeal against conviction.

Outline of the Crown’s Case and evidence 

3. The Crown’s case was that on the 3rd December 2001 Santino Sellick, in the company of his brother Carlo Sellick and Dominic Marandola, shot Paul Chambers dead outside the Talisman Public House on the Stocklands Estate in Wolverhampton.

4. The victim, Paul Chambers, was also know as and referred to at trial as ‘Moonie’ (hereinafter “Moonie”). He was known to Santino and Carlo Sellick and was a close friend of their step-brother Lee Sellick’s. In about October or November of 2001, after a night out with Lee Sellick, Carla Wedge and her niece Tammy Pardoe, Moonie slept with Miss Pardoe who was at the time Santino Sellick’s girlfriend.  Santino Sellick was not made aware of this until it was raised during an argument he had with Miss Pardoe the day before the shooting.

5. Revenge, said the Crown, was Santino Sellick’s motive for the murder. The Crown alleged that Carlo Sellick acted jointly with his brother, but in any event had his own reasons to kill Moonie. Shortly before the 3rd December, Carlo Sellick received a quantity of drugs from Moonie for which he owed him £2,000. This debt was not settled by the time of the shooting. This was a further motive for killing Moonie.

The Prosecution’s background evidence

6. On the day in question, Moonie had been in the Talisman Public House. Lee Sellick, Timothy Hall and Carla Wedge had returned to Miss Wedge’s flat nearby to install a ceiling light/fan. Moonie later left the Talisman to join them.

7. Independent witnesses heard shots from the car park area. Witnesses also saw three men decamping from the scene shortly after the shots were heard. None of the witnesses were able to identify any of the men.

8. No-one actually saw the shooting itself. However, Peter Thacker, the pub landlord was quickly outside and with other witnesses saw Moonie stagger from his wounds and fall to the ground. Blood was coming from his mouth. People came from the pub and someone fetched Lee Sellick, Timothy Hall and Miss Wedge from Miss Wedge’s flat. Mr. Hall tried to resuscitate Moonie by giving him mouth to mouth and was being guided by Shaune Garcia who was on the phone to the ambulance service. Moonie was certified dead at 19h50 on 3rd December 2001.

9. Moonie was found to have two bullet wounds. One was to his hand through the palm area, the second was to his torso. The second bullet entered his left shoulder and was eventually recovered from fatty tissue under the right armpit. Damage was caused to both lungs and the aorta during the bullet’s passage and cause of death is attributed to these injuries. Two rounds were recovered. A firearms expert gave evidence that one of the rounds was a full metal jacket automatic round and the other was a lead revolver round. Marks found on the rounds and the nature of the rounds were such that the expert concluded that both were discharged from the same weapon and that the murder weapon was likely to be a revolver (Summing Up 34E – 35A).

10. Evidence provided by a mobile phone expert suggested that Carlo Sellick was in the vicinity of the Talisman Public House on the evening of 3rd December 2001, then headed south towards Somerset on the M5. The Crown’s suggestion was that Carlo Sellick was attempting to escape from the scene and dispose of the murder weapon.

11. The Crown alleged further behaviour consistent with Guilt. Covert recordings of Santino Sellick and Carlo Sellick allegedly plotting to destroy incriminating evidence while in custody were played to the jury (Summing Up 43E-45A). This related to the disposal of a jacket. The defence said that it related to a jacket soiled months later when Carlo had had a fight and been injured.

Tammy Pardoe – live evidence

12. Tammy Pardoe gave evidence that Santino Sellick had confessed to her that he had shot Moonie. She gave her evidence at trial from behind a screen. Initially she made no mention of the confession but leave was given to Prosecution Counsel to treat her as hostile and put her witness statement to her. At this, she confirmed that Santino Sellick had said to her on the day of the shooting “you shouldn’t have slept with Moonie… I’ll kill him. Today is the day and its all your fault. Moonie is going to get done” (Summing up 21C).

13. She agreed that she had told the police that at the Fox Hotel Santino had said to her “no one will ever know who pulled the trigger except me and Carlo.” He went on to say “What are we going to do about you then I wonder? If anyone tells they will get done. Even if you tell you will have to get the same”.

14. On the 30th December 2001, Santino had given her further details of the encounter and conversation with Moonie before he was shot. (Summing up 41A- 41F). When she visited him in prison on 14 January 2002, he reminded her to not say anything to the police.

15. She went on to admit that when she had been arrested for conspiracy to murder, the police told her that she could go to prison for ten years. She said that she was in a state of terror when she came up with her version. She said that she knew that the police wanted her to ‘drop Santino Sellick in it so that’s what [she] did’. She said that the police told her that they knew what had happened and if she ‘didn’t say it [she’d] be in real trouble. She said that ever since then she’s been too frightened to change the story. She said that some of the things she had said were things she had been told by others. She stated that se had told the police the truth about the significant comments made by the Applicants.

16. Following argument and rulings by the learned judge, the Crown were permitted to read out a number of witness statements pursuant to Sections 23 and 26 of the Criminal Justice Act 1988 (“CJA”). In particular were the statements of Kenneth Lee Sellick (known as “Lee Sellick”), Carla Wedge, Carina Jackson and Donna Mills. These are summarised below. The statements of Lee Sellick and Donna Mills were permitted pursuant to Section23(2)(c) Criminal Justice Act 1988 (that all reasonable steps had been taken to find the witnesses but that they could not be found). The statements of Carla Wedge and Carina Jackson were permitted pursuant to Section 23(3)(b) Criminal Justice Act 1988 (that the witnesses would not give evidence through fear).
Kenneth Lee Sellick (Read pursuant to s23(2)(c) Criminal Justice Act 1988)

17. The first two of Lee Sellick’s statements provided background information and added little to the cases against the Applicants. These say that lee Sellick met Moonie in prison and became close friends with him. Details are given of who he remembers being in the Talisman Pub prior to the shooting.

18. His third statement is dated the 24th February 2002. He commences with:

“Further to my previous statement that I gave to the police on the 8th December regarding the shooting of Moonie I didn’t tell the truth in that statement. Since the shooting there hasn’t been a day when Carla, my partner and myself haven’t spoken about it. It has caused a lot of stress. I’ve spoken to different people who I will mention later on about telling the police what I know and now I am able to get it off my chest I feel relieved but I still feel scared not only for me but my family and my girlfriend. The reasons will become apparent when I say what I know.”(Witness statement page 9).

19. He then goes on to recount Miss Pardoe sleeping with Moonie and the fight she had with Santino Sellick on 2nd December where he “threw her to the floor and started stamping on her”.

20. Lee Sellick states that Carlo Sellick buys drugs from Moonie to sell. On each of the 1st and 2nd December Moonie dealt Carlo Sellick an 1oz of crack cocaine. Carlo therefore owed Moonie £2,000. Lee Sellick had delivered the drugs to Carlo Sellick on Moonie’s behalf.

21. He said that he had seen Santino Sellick at the Talisman earlier in the day on 3rd December 2001 and that Santino had left at about 3.30pm. Moonie had arrived at the pub at approximately 6pm.

22. A man called Dave who had been in the pub came to Miss Wedge’s flat to tell him that Moonie was on the floor outside the pub. He could not recall if he had called Carlo Sellick or if Carlo had called him. In any event, he said that Carlo Sellick told him to calm down and asked if Michael Whitehouse was there. He passed the phone over to Mr. Whitehouse and was then handed he phone back. Carlo said “You’re pissed. Sort yourself out, get control or you’ll get the same. You’ll be next.” Carlo said that he had told Mr. Whitehouse that if he said anything he would be next. Carlo ended the conversation telling Lee that he had “better sort this out your end.” Carlo then rang back and asked if Mooney was alive or not.

23. As a result of a call between one of the Applicants and Lee’s father, Lee, Carla Wedge and Tammy Pardoe went to the Fox Hotel. Lee Sellick spoke to Santino Sellick on his father’s mobile. Santino shouted “do as I tell you or you are going to fucking get it.” Santino called again and spoke to Lee’s father. The statement reads

“I could hear them slagging me off; my dad was saying that we were all brothers and he said he would take us to the Nova. He was petrified, my dad was a hard man and I had never seen him like that”.

24. At the hotel, Santino said that it was “not supposed to have happened like that”. Carlo shrugged. They asked if anything had been said on the Scotlands Estate. Santino said that Carla’s son Kyle would have to be ‘programmed’ if he had seen anything. He could not remember the words used, but Santino threatened him in respect of Carla, that he should keep her in line. Carlo commented in respect of Dominic Marandola “How do you think he feels, he only came along for the ride”.

25. Lee Sellick’s third statement ends “I am frightened for my safety and any revenge they may take against me but am willing to go to court”. This too was read out to the jury.

Carla Wedge (Read pursuant to s23(3)(b) Criminal Justice Act 1988)

26. Carla Wedge corroborates the account given by Lee Sellick. In her first statement she provides background evidence about the fitting of the fan/light in her flat. Moonie had arranged for Timothy Hall to do the fitting. She and Lee Sellick had been in the Talisman earlier that day with Moonie. Someone called Dave had come to the flat to say that Moonie was on the floor outside the pub with blood coming from his mouth. She describes what happened at the scene.

27. Her second statement was dated 23rd February 2002 and starts

“I have been asked to come to the Police Station today to explain further about my statement which was made on 6th December 2001 describing a shooting which took place a the Talisman Pub. What I said in that statement is true but there is more to tell. I haven’t told you up to now because I am very frightened and I have my children to think about.”

28. She went on to describe the occasion when Moonie slept with her niece, Tammy Pardoe, and later, the day before the shooting when Santino found out. She describes the fight between Tammy and Santino including how he was “stamping on Tammy’s face.” The day of the shooting, she said that Santino had come by her flat to pick up a DVD player and some DVDs. He put these into his car and the two of them went to the Talisman.

29. Lee Sellick had received a call from one of he Applicants requesting that they meet up to talk. Carla paid for the rooms at the Fox Hotel. She had a room with Lee Sellick and Miss Pardoe had her own. The Applicants then arrived. Santino Sellick said “We never meant for this to happen.” One of the Applicants (she could not remember which) said “We had better get our stories straight.” Santino also said “What’s done is done”. Miss Wedge had understood Santino to ask her whether Moonie had been alive or dead when she saw him. She said he was alive but not conscious, but then died. She adds that Carlo Sellick was dressed ‘like a tramp’ when she was used to him wearing Armani jeans and £160 shirts.

Carina Jackson (Read pursuant to s23(3)(b) Criminal Justice Act 1988)

30. Carina Jackson and Carlo Sellick were previously in a relationship that ended before the shooting following Carlo being unfaithful with a girl called Catriona Graham. In her statement she states that Moonie was supplying drugs to the Applicants and “Santino received loads of phone calls, all of which resulted in him going to different locations and selling Crack and Brown” (Heroin).

31. She was aware that Miss Pardoe had slept with Moonie and had seen her with a black eye. When she had been going out with Carlo Sellick, he had one day had an argument with a man called Dingle. He had gone round to Dingle’s flat with Lee Sellick to sort matters out. She then “heard a couple of bangs” and when he returned an hour or two later, he had a balaclava or woollen hat in which were leather gloves and a gun. “The gun was like a cowboy gun, silver barrel with a cream handle. The part that holds the bullets was a circular type and the bullets go in the chambers.” (witness statement page 126). The Crown contended that this was a similar type of weapon to that used to shoot Moonie.

Donna Mills (Read pursuant to s23(2)(c) Criminal Justice Act 1988)
32. In June 2001, Donna Mills had been Santino’s girlfriend for a few weeks. She was aware that Santino dealt weed. The learned judge did not admit her evidence that Santino had once brought a large black gun that dismantled into two or three pieces back to her home.

The defence cases

33. Both Applicants relied on defences of alibi. Neither answered questions in interview and both gave evidence at trial. They denied presence at the scene. 

34. In particular, Santino denied being at the Talisman on the day in question, and denied knowing at the time that Moonie had slept with Tammy. He said that there had been problems with Tammy as a result of his sleeping with someone else. He denied making the confessions to her and denied having made significant comments at the Fox Hotel. He denied threatening anyone to keep quiet.

35. Carlo Sellick denied having the firearm as described by Carina Jackson in her statement. He disputed having the telephone conversation with Lee Sellick at the scene of the shooting nor of making the significant comments which are attributed to him at the Fox Hotel the following evening. He disputed dealing in Class A drugs with Moonie and denied that he owed him £2,000. The reference to the jacket in the covert recordings in the cells was to him getting rid of a jacket which had become soiled with blood in a fight he had been involved in and received injuries from.

GROUND 1

36. The statements summarised in the preceding paragraphs that were read to the jury pursuant to Section 23 CJA were emphatically not accepted, and had the witnesses attended, they would have been subjected to lengthy cross-examination. In the event no challenge could be made.

37. Both Applicants gave evidence of alibi. The prosecution evidence was wholly disputed, and motives were put forward as to why the witnesses would seek to implicate them.  The defence is outlined in the learned judge’s summing up to the jury, and the nature of the challenges that would have been put to the witnesses had they attended are easily discernable. 

38. Where the prosecution seek to have a statement admitted pursuant to Section 23 CJA, the standard of proof in relation to the statutory requirements is the criminal standard. (R v Acton Magistrates’ Court, ex p. McMullen; R v Tower Bridge Magistrates’ Court, ex p. Lawlor, 92 Cr. App.R 98, DC).

39. Lee Sellick’s statements were admitted pursuant to s23(2)(c) Criminal Justice Act 1988 on the basis that all reasonable steps were taken to find him. This witness was of such huge importance, that notwithstanding limited police resources, greater contact ought to have been maintained as trial approached, and a further opportunity afforded the police to find him.
40. It would have been reasonable to expect that Lee Sellick would have been reluctant to face cross-examination (he was arrested in connection with the enquiry) and he has a poor record when asked to attend court (there are previous failures to attend Court recorded against him).
41. Carla Wedge was read pursuant to s23(3)(b) Criminal Justice Act 1988 on the basis that she would not give oral evidence through fear. Her mother, Janet Fox, attended court and gave evidence in a voire dire. Janet Fox gave direct evidence that her daughter’s disappearance was attributable to private and emotional difficulties unconnected to the case. Carla Wedge had told DI Mansell that she intended to attend court. Carla Wedge and Lee Sellick had also felt able to leave the witness protection program. The learned judge had to be satisfied that the fear was real and present at the time of considering the application (R v H, W and M (2001) Crim.L.R. 815). This could not be established to the criminal standard on the available evidence.
42. Carla Wedge was herself investigated and arrested in connection with these proceedings. The learned judge was not able to exclude to the criminal standard the possibility of a fear of attending court to face legitimate cross-examination, which would not amount to the fear required for Section 23 (3)(b) to operate.
43. Each application to read prosecution statements to the jury under Section 23 CJA must be viewed within the context of the case as a whole. The risk of unfairness to the accused must be a paramount concern when considering the interests of justice criteria in Section 26 CJA. The degree to which admitting the highly prejudicial statements would hamper the Applicant’s ability to advance their defence is a crucial concern. Important to this judgment is consideration of the other admissible evidence in the case. Only in this way, could a judgment be properly made as to whether admitting the statements would have been ‘in the interests of justice’ as required by Section 26. The following factors in particular militate against permitting the statements to be read:

i) Dominic Marandola’s interviews were read to the jury without his giving evidence and being subject to cross-examination by the Applicants’ Counsel. At first he answered ‘no comment’, then provided an alibi, and finally affirmed the prosecution’s case that they he was present with both Applicants at the scene at the time of the shooting.  He benefited from a Lucas Direction in respect of his earlier lies. The obvious resulting prejudice to the Applicants was immeasurably increased when combined with the read statements. The resulting overall prejudice was too great to be overcome or balanced by any judicial direction to the jury.

ii) Without the statements, the prosecution would have relied almost entirely upon the hostile witness, Tammy Pardoe, to form a case against Santino Sellick. Very little of her evidence was against Carlo Sellick. She was treated as hostile and then merely agreed with her previous statement implicating Santino Sellick which had to be read to her by prosecution Counsel. She had been arrested herself for conspiracy to murder and threatened with a possibility of a lengthy term of imprisonment before she gave her statement and confirmed that she had been made aware by the police that they wanted her to ‘drop Santino Sellick in it’ for the murder. The Crown’s case without the read statements would have been significantly weaker.

iii) The statement of Carina Jackson provides the only evidence to link the applicants to any potential murder weapon. It was therefore evidence fundamental to the success of the prosecution case, specially against Carlo Sellick. It was also not possible to challenge this witness as to either her evidence or the circumstances under which this statement was taken.

iv) The Crown’s case against Carlo Sellick was based substantially and in fact principally on the admitted statements. The case would have been substantially weakened without the firearm being attributed to him, the conversation alleged by Lee Sellick and without the significant comments that the witnesses at the Fox Hotel claim he made.

44. The jury were directed that limited weight should be given to the admitted statements which were unchallenged and refuted by the defence. The jury were also directed that Tammy Pardoe’s evidence was largely only admissible against Santino Sellick, and that Dominic Marandola’s interview was inadmissible against either of the Applicants.

45. Both Applicant’s had directions given to the jury in respect of their failures to answer questions in interview (S.34 Criminal Justice and Public Order Act 1994).

46. In refusing Santino Sellick leave to appeal, the learned Single Judge considered the case of R v M (K J) [2003] EWCA Crim 357. There are however factual similarities which may not have been apparent from the earlier Grounds and Advice. Significantly,

i) The witness statements read in both cases disclosed a confession.

ii) In R v M, the witness had been investigated in respect of the offence itself. The witnesses Lee Sellick and Carla Wedge were both investigated in relation to this enquiry and arrested for conspiracy to murder. As with Tammy Pardoe, they had previously provided statements which in no way implicated the Applicants in the offence. The incriminating statements were only given following their arrest.

iii) Lee Sellick faced a (admitted) matter of robbery with violence which was discontinued at the time he made his statement. He was not available to be challenged on his statement, neither could the manner in which it was obtained be subject to direct scrutiny. There would good reasons to doubt the motives of the witnesses.

iv) In both cases, the judges concluded that material could be put in front of the jury to deal with the disputed facts. However, without cross-examination, there was no proper way to test the evidence which was substantial and crucial.

47. Further, Lee Sellick has antecedent including offences of dishonesty, violence and offensive weapons recorded against him (17G – 18B). He had previously made false allegations against Carlo Sellick. His evidence that alleging that Carlo Sellick had threatened Michael Whitehouse was emphatically denied by Michael Whitehouse himself.

48. Although an associate of the Applicants (their uncle) was arrested by police for allegedly perverting the course of justice, no matters were ever proceeded with. However, the fact of his arrest and the allegation against him had a highly prejudicial and influential effect at the time the Section 23 CJA applications were considered.

49. When it is considered how many questions remained answered, and the potential unreliability of the makers of the statements, it is clear that the prosecution case was actually strengthened by the non-appearance of their own witnesses. The police would have been aware of this. Against this background, it was therefore dangerous to admit these statements.

50. The leading authorities of R v Cole, 90 Cr.App.R 478 CA and R v Gokal [1997] 2 Cr.App. 266 allow for statements to be admitted where it is likely to be possible to controvert the statement. However, controversion by the Applicants giving evidence themselves, or by cross-examining other witnesses could not overcome the magnitude of the cumulative effect of the prejudice suffered in the context of this case.

GROUND 2

51. The admission of the statements pursuant to Sections 23 and 26 CJA violated Article 6(3)(d) of the European Convention on Human Rights (“The Convention”) which provides that everyone charged with a criminal offence has the right: ‘to examine or have examined witnesses against him’. It was held in the case of Unterpertinger v Austria (1991) 13 EHRR 175 that the use of statements as evidence must comply with the rights of the defence, which it is the object of Article 6 to protect.

52. It has been held in Windisch v Austria (1991) 13 EHRR 281 that a defendant may have be deprived of a fair trial where the prosecution relies ‘to a large extent’ upon written evidence.

53. Where the statements cannot easily be challenged, the European Court has held that a trial may be rendered unfair even where the written evidence had merely ‘played a part’ in the conviction (Lüdi v Switzerland (1993) 15 EHRR 173).

54. In this matter, the prosecution case against both Applicants was significantly based upon the written statements and the main evidence against Carlo Sellick.

55. Strasbourg authority is consistent that the written evidence of a witness who refuses to give oral testimony through fear must not be admitted where it constitutes the main evidence supporting conviction.

56. Where the suggestion is that the witnesses have not attended through fear, and where the defendant has been unable to challenge the evidence that formed the basis of his conviction, the lack of an opportunity to challenge or confront the witnesses denies the defendant a fair trial. The case of Saidi v France (1994) 17 EHRR 251 involved fear of reprisals in a drug trafficking and homicide case. 
57. In Kostovski v Netherlands (1990) 12 EHRR 434 it was held that the opportunity to cross-examine need not be available at the trial itself, provided the witness was available for cross-examination at an earlier stage, such as a full committal.
58. The recent case of Lucà v Italy 36 EHRR 46 at Para 40 considered a case where there had been applications to admit statements obtained during the investigation stage “(in particular, where a witness refuses to repeat his deposition in public owing to fears for his safety, a not infrequent occurrence in trials concerning Mafia-type organisations)”. The Court provided the following statement of principle:
i) “If the defendant has been given an adequate and proper opportunity to challenge the depositions, either when made or at a later stage, their admission in evidence will not in itself contravene Article 6(1)and (3)(d).

ii) The corollary of that, however, is that where a conviction is based solely or to a decisive degree on depositions that have been made by a person whom the accused has had no opportunity to examine or have examined, whether during the investigation or at trial, the rights of the defence are restricted to an extent that is incompatible with the guarantees provided by Art 6.”

59. In Doorson v Netherlands (1996) 22 EHRR 330 a statement was read of a witness who did not give oral evidence at trial after being threatened by drug dealers. No violation of article 6 was found in admitting the written evidence. However, in that case the judge had questioned the witness at the investigative stage, serving to ‘compensate sufficiently for the handicaps under which the defence labours’. Therefore a distinction can between that authority and the circumstances in the Applicants’ case.

60. No Strasbourg authorities were advanced in argument or considered by the learned trial judge in either of his rulings upon the admissibility of the witness statements. The applicable principles were not adequately explored.

GROUND 3

61. The learned judge at 11F of his summing up correctly directed the jury not to speculate as to why he had permitted the statements were being read whilst making clear that the contents were not accepted and could not be challenged. However, the aspects of fear set out in the statements were read to the jury, compounding the prejudice suffered by the Applicants. In particular, from Lee Sellick’s third statement dated the 24th February 2002:

“Further to my previous statement that I gave to the police on the 8th December regarding the shooting of Moonie I didn’t tell the truth in that statement. Since the shooting there hasn’t been a day when Carla, my partner and myself haven’t spoken about it. It has caused a lot of stress. I’ve spoken to different people who I will mention later on about telling the police what I know and now I am able to get it off my chest I feel relieved but I still feel scared not only for me but my family and my girlfriend. The reasons will become apparent when I say what I know.”(Witness statement page 9).
62. He continued:

“I could hear them slagging me off; my dad was saying that we were all brothers and he said he would take us to the Nova. He was petrified, my dad was a hard man and I had never seen him like that”.

63. Lee Sellick’s third statement ends “I am frightened for my safety and any revenge they may take against me but am willing to go to court”.
64. Carla Wedge’s second statement dated 23rd February 2002 starts:

“I have been asked to come to the Police Station today to explain further about my statement which was made on 6th December 2001 describing a shooting which took place a the Talisman Pub. What I said in that statement is true but there is more to tell. I haven’t told you up to now because I am very frightened and I have my children to think about.”

65. The learned judge should not have permitted these passages to be included in the evidence read to the jury.

Application for leave to appeal out of time on behalf of Carlo Sellick 

66. Carlo Sellick did not seek leave to appeal against conviction following trial. This Applicant changed legal representatives in late November early December 2003 and since that date, it was apparent that before and advice could be settled with any appropriate grounds, certain transcripts were required. This has been a protracted exercise and the necessary transcripts, disclosing exactly what material was in fact put before the jury, were finally obtained at the end of April 2004. Leave is sought to joint the renewed application for leave to appeal against conviction being made by Santino Sellick.

CONCLUSION

67. In the circumstances of the case and for the reasons set out above, we advise that the convictions against the Applicants are unsafe.

Stephen Solley QC

Alexander Dos Santos

14 May 2004

Charter Chambers

2 Dr. Johnson’s Buildings

Temple

London EC4Y 7AY
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