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 Dear Mr Fraser

RE: Ben Aketil Borrow Pit Application - Ref: 06/00088/FULSL

We have been requested to advise Skye Windfarm Action Group Ltd with regard to the above matter and below please find the necessary preliminary objections. Please note that we reserve the right to raise other matters that are coming to light and may require that prior to any action per se being taken in this matter explanations be forthcoming regarding any potential conflicts of interest between the proposers of the said application, political office past and present, and the community. We will revert to you on this issue shortly.

 

Objection is lodged to the above proposal on the following grounds:

 

1) The application is proceeding under the EIA (Scotland) Regulations 1999. Those Regulations do not transpose Directive 85/337/EEC amended 97/11/EC and 2003/35/EC into Scottish Law, in infringement of 2003/35/EC Art 6. Consequently, the procedure adopted in this application is unlawful. For example, the application is not properly advertised as per 85/337/EEC amended 97/11/EC and 2003/35/EC Art 6.2(d) – please re-advertise it according to that provision. 

In these circumstances, the amended Directive has direct effect and the 1999 Regulations should be set aside (C-287/98 Linster [2000] ECR I-6917, para. 38; and C-201/02 Wells [2004] ECR I-00723, para. 61). Please ensure that the assessment, mitigation, consultation, and decision-making procedures followed in this application conform with 85/337/EEC amended 97/11/EC and 2003/35/EC. Please explain why the United Kingdom has failed to transpose 2003/35/EC into Scottish law, and please advise me whether it intends to do so.


2) The Applicant asserts that this development is required for the Ben Aketil wind farm project, i.e. that the quarry is an integral part of the wind farm project. Consequently, the Ben Aketil wind farm does not have lawful consent, because the environmental information concerning these quarrying activities was not taken into account before the Council’s resolution to grant consent for the wind farm. In any event, the Ben Aketil wind farm resolution is clearly unlawful because condition 15 (ground stability) attached thereto requires assessment and mitigation of a main effect post consent and without public consultation (see e.g. the Council’s own legal advice from Professor Jeremy Rowan Robinson regarding the Edinbane application, paras. 2.25-2.27). Since the wind farm consent is unlawful, consent for the quarry is unnecessary. 


3) The Council ought to regularise the situation in respect of the wind farm project rather than compound and aggravate it by salami slicing a further unlawful consent. An EIA of the project as a whole, including the quarrying activities, is required. It must identify, assess, and mitigate all the main effects, including the risk to ground stability and quarrying, and the public must be consulted on it. All the information, including the public’s opinions, must be taken into account prior to consent. 


4) In order to expedite this procedure I offer, without prejudice, the following comments on the adequacy of the environmental information submitted in respect of the quarrying activities.


5) In general

a) The proposed “borrow pit” is sited too close to the village of Edinbane.

b) The proposal has the potential to cause disruption, which will affect the vital tourist industry, the main employer in the area

c) The hydrology report is inadequate and fails to address the problems of flooding, peat slide or mitigation measures

 

6) The E.I.A. fails to properly address noise issues. An inadequate noise survey has been provided. Section 6.1.1 of the E.I.A. states that the Hayes McKenzie Partnership has asked to carry out predictions of the likely noise levels at the nearest houses from the borrow pit, however  

a) The E.I.A. omits details of the above assessment

b) The E.I.A.. needs to clarify whether this assessment had been completed at the time of publication and whether the noise predictions can be attributed to scientific data provided by Hayes McKenzie or are mere guess work on the part of RDC

c) The E.I.A. fails to provide the details of background noise levels at the nearest noise sensitive properties

d) The E.I.A. fails to identify proposed noise mitigation measures

e) Predicted noise levels will cause a quadrupling of background noise levels for unacceptably prolonged periods of time

7)   a)  Quarry activity with its associated increased noise levels will have an adverse effect              on tourism in Edinbane, which is the main income producer in the area

b) No assessment has been made on the possible affect of the development, albeit short term, of the effect on tourist facilities in the area in contravention of BWEA guidelines

 

8) The hydrology report is inadequate:

b) The assumption in section 4.6.11 that the impact of the borrow pit will be minor is not backed up by any scientific evidence

c) The effect of flooding and mitigation measures has not been assessed. Whilst it is acknowledged in section 3.2.15 that the borrow pit site consists of some blanket bog no peat slide assessment or mitigation measures have been submitted

d) The E.I.A./ fails to identify private water supplies in Edinbane

 

9) The ornithological assessment is inadequate:

No bird survey, with a list of nesting sites within the vicinity, has been included in the E.I.A.

10)  (a)  The E.I.A. fails to consider dust emissions from the site

       (b)  The E.I.A. does not properly assess the impact of blasting

   

11) The E.I.A. does not consider dust emissions from the site


12) RDC has a poor environmental record and has apparently breached planning conditions at their CEFN CROES development. For details log on to: http://www.users.globalnet.co.uk/~hills/cc/gallery/index.htm
 

In conclusion, this application is proceeding unlawfully under the EIA (Scotland) Regulations 1999, which fail to transpose Directive 85/337/EEC amended 97/11/EC and 2003/35/EC into Scottish Law. The quarry is unnecessary because it is part of a larger wind farm project which does not have lawful consent. Further, the E.I.A. is inadequate and does not identify, assess and mitigate the main effects of the development, and it is not possible for members of the public to comment on the impact of the development on the basis of the information supplied. 
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