IN THE BIRMINGHAM CROWN COURT

BEFORE MR JUSTICE PITCHERS
REGINA

-V-

(ETHEL ANN TRIGWELL)

LOREN SUNDKVIST

PAUL RAS

NOTING BRIEF

24TH JUNE

Legal Argument

Mr Raggart QC for the Crown

2 issues, admission of evidence of Linda Mitri and admission of Ann Trigwell’s conviction are inextricably linked

Mitri first because ready to deal with that

Hope to resolve these matters today

Mr Nicholls QC for Paul Ras

Important to consider preliminary matters

Form of Linda Mitri’s evidence if admitted

Computer generated copies from the system

Witness statement dated 10th February 1995 stamp top right 

“ I Linda Mitri…Kevin May rival of Alex Mitri runs a group of bouncers…”

Witness Statement in contemplation of criminal proceedings or matrimonial proceedings?

Kevin May took to police station

Argument in Ann Trigwell’s trial

Purpose private individuals 

Stamp

Kevin May paid for lawyer’s fees 

Purpose to obtain restraining order to prevent her husband from contacting her 

Was it in contemplation of matrimonial proceedings?

Criminal proceedings police officers dealt with matter in separate way

Second Witness Statement 

Declared under oath

Signed

Willing to testify in court

Witness Statement dated 6th March 2003

3 statements sought to be put

Concerns witness statements are not in equivalent section 9 form

Especially first witness statement

Crown

Not this argument at this stage

If first statement is inadmissible it does not follow all statements inadmissible

Argument later

Timetable

Mr Nicholls QC

Anxious to see statements

What it is we’re talking about

Question of how the rest of the evidence is adduced

Schedule 2 matters

Whether whole transcript of summarised?

Judge

Transcript relevant 

Circumstances of the evidence and way it is adduced can be decided when decided if admitted

If the Defence wish to put any part of the material in, they can, provided it does not distort the meaning

Summary form?
Mr Nicholls QC

Treated dead or not

Material sufficiently important to draw the courts attention to

Judge

Claim had to disclose evidence Linda Mitri may not be dead

Evidence points one way

But it’s a matter of being sure

At moment no evidence

Obviously if lady called that deals with one aspect

Mr Crampton will not be called because it is not practicable

Difficulties with employment and no passport

Wait and see

Defer argument until see what Mrs Crampton has to say

Will not hear argument on conviction until heard argument about Linda Mitri’s evidence

End of argument

Will give decision upon Linda Mitri
Lord Thomas

No objection to conviction 

Judge 

Would give warning

Exhibit 144 Conviction of Ann Trigwell on 6 July 1999

On the basis hired people to kill her husband

Detriment by that jury 

But does not follow in this case 

Not follow need to see personalities involved

Beyond question entirely unrelated personalities of assassins
Crown

Determined nature of this killing 

That it was a contract killing and not revisit fanciful possibilities 

That is what first jury decided
Judge

First trial lots of cross examination about Barry Trigwell’s enemies
Crown

No contract nothing to do with these men and nothing to do with killing

All sorts of possibilities

How met his death

That Crown say can be properly avoided by proof of Ann Trigwell’s conviction

Summarised in skeleton dated Friday

Para 1-3 set out

In short submit precisely case s.74 to cover

Rightly sparingly used

This is precisely sort of case intended

Archbold pages 1183-4

Most helpful approach ask in relation to any given case relevant to prove in relation to providing proof…process can be short-circuited by proving his conviction

Other obvious examples are given

In Robertson, issue in those proceedings extends to evidential issue

Allegation of joint enterprise 

Prove against one party whether convicted proof of conviction

Long and short of what say

Evidence against Trigwell as far as against her role to kill husband 

Through Alex Mitri

Events in South Africa 

Arranged transport 

Hire car

Meetings package money and key 

Inference access to home

All material admissible

Because joint enterprise

Issue in proceedings

Neither can nor properly should be re-visited

Not common sense in law or practice

Cannot be tried separately 

Matter should be allowed

Issue in proceedings

Correct approach Lord Lane in Robertson at page 311

Where Lord Lane says as follows:

“ we think the to time has come to provide …guidance issue not essential ingredient but also less fundamental issues…evidential issues…”

Not entitled to use section only to prove ingredients of offence, most useful not restricted to that kind of case provided issue before jury to which conviction relevant then admissible

R v Grey at page 375

Application of that principle restricted in joint enterprise case of burglary

Obviously cases vary factually

Some cases prejudicial value vastly outweighs probative

This isn’t one of them

Should be able to demonstrate Ann Trigwell’s guilt as the author of this plot

Purpose seek to adduce it

Who she recruited and assisted all matter for this jury

Evidence they hear 

Prevent limitless speculation on narrow possibilities

Mr Nicholls QC

Concede technically admissible

Establish 1 committed murder 2 relevant to joint enterprise

Not used to establish guilt of the accused

Effect of adducing conviction

Evidence tainted by her conviction

Hire of car

Delivery of key and money

What other purpose of delivery of key

Finally meetings and talking with Sundkvist outside hotel before murder

In Trigwell trial it was accepted that Ras and Sundkvist were guilty 

Innocence and guilt inextricably linked

He argued their guilt should not mean she was guilty

If either acquitted

Inevitably her conviction unsafe

On evidence before court

Factors in her case differ

Interviews not provide evidence gave later

She gave evidence herself

R v Robertson;R v Golder (1987) QB 920, 85 Cr App R 304 CA 

Effect of conviction used sparingly especially when relevance is slight

Starts with meetings in Ann Trigwell’s house in South Africa 

Moves down line of mechanics of murder

Difficult to see what additional evidence provided

By conviction

Judge

Only if Mitri’s witness statement goes in

R v Curry (1988) Crim. L.R. 527 CA 

Judgement Lord Mustill

Three people allegedly involved in credit card fraud

Defendant pleaded Guilty

Adducing evidence of her conviction

Implied as fact appellant owner of credit card part of conspiracy as a matter of fact not of law

Lord Justice Mustill’s effect conspiracy and appellant party to it

One of the strange aspects of the law

Crown say wish to established this woman committed the murder

Purpose wish to establish joint enterprise

That can only mean joint enterprise with these two people

Goes on to mean establish guilt of these two men

Difficult evidence established committed crime

Mustn’t use as guilt of accused

One follows the other

If giving a key to her house

What other purpose on the evidence

When it comes to the key totally different situation

Effect of evidence slight 

Taking into consideration all other evidence

Basis upon which we argue this particular point

Dangers idea was initially handling didn’t have to prove the theft

Used in drugs case

All for innocent purpose

Why Lord Thomas suggested other way around

A lot of evidence 

Linda Mitri where is the extra prejudice 

Two do impact upon each other

Lordship must make ruling on these two matters

Lord Thomas QC (Loren Sundkvist)

How your Lordship sums up

Issue not what you tell them

Only relevance

She was involved

What will jury reasonably act upon?

What value?

Contract killing

Not disgruntled client

All evidence unpopular enemies

Conviction means that issue determined by a jury 

As evidence develops convicted of employing these two men

Especially if Linda Mitri’s evidence

Judge

Argument for saying question of one or the other

What does the conviction add?

If Linda Mitri’s evidence doesn’t go in more relevance

Dilemma if Linda Mitri’s excluded into argued with same force

Not for us to re-try Trigwell

Lord Thomas

Or to ask jury to draw different inferences already been before jury

Jury will be aware 

Linda Mitri not here because scared

Bound to be influenced not simply because contract killing because all evidence before first trial in Trigwell 

Conviction based upon conspiracy between them

R v Curry

Appellant used credit card and intended to report as stolen, allowed to evidence of conviction

Conviction of H relevant to whether conviction 

Implied as matter of fact part of conspiracy as a fact

Adverse effect on fairness

Jury bound to use it as evidence of conspiracy and party to it

Weighted evidence against him

Restrictedly used especially in relation to conspiracy

Endorsement two men party to conspiracy to contract with Ann Trigwell

Conviction suggested adds very little to Linda Mitri’s evidence

Endorsement only be with these two men

Nobody else in the frame

Weights case unfairly against them and should not be used

If to exclude evidence of Linda Mitri’s evidence

For my part prepared to admit Ann Trigwell’s conviction 

Admission

Won’t play part in deliberations party to it

Linda Mitri’s evidence party

Mr Nicholl’s helps me commentary Professor Smtih

Operation of unfairness

Section used by Court of Appeal manifest injustice in 1984 Act

Purpose of s.74 avoid need to prove stolen goods in handling

Not in these circumstances

Crown

In one sense two issues together

Linda Mitri’s evidence most important 

Judge

Because evidence not what previous jury inferences
Crown

Interesting R v Robertson; R v Golder

Also member of court MJ Rose and MJ Lawton is O’Connor 

Lord Lane problem LCJ wrestled

What complaining about

Strong case against their clients

Strong evidence of contract killing

Strong evidence they are the killers

Weaker Crown’s case more prejudicial;

Seeking to prevent wander through the meadows as happened in Trigwell’s trial

Overwhelming evidence contract killing inspired by Ann Trigwell

Not appropriate counter argument

Not follow hired them

May be strong evidence that is what she did

Not interviewed for good reasons 

Evidence 

Not a case no defence case statement

Not alibi notice

Which does apply to this case

Possibilities

Relevant to an issue and admissible

Unfair to admit it

Professor Smith in R v Curry

Balance to that respectfully submit

Defendants will be part of their case

Cannot 

Exercising discretion and can assume all matters are open 

If contract killing just not us or alibi wouldn’t make any difference

Lord Thomas

Alibi Notice

Accordingly to instructions 

Advice early stages of proceedings

Copy in solicitor’s file

Particularises where he was at the time 

O’Connor 85 Cr App R 298 CA and R v Curry based in O’Connor expresses same principles as appear in R v Curry

Draws distinction necessary to prove theft followed by handling

Relates to very charge against appellant

Judge

Are you prepared to disclose whether part of your case will be to cross-examine witnesses as to Barry Trigwell’s disgruntled clients

Lord Thomas QC

No part of my case

Mr Nicholls QC

I will yes

Judge 

Are we conceding Trigwell’s enemies are disputed matter for jury?

We don’t know

Who might have committed murder?

Same issues as Mr Mansfield

Alex Mitri

All issues at large
Crown

Conclude in reply in very clear situation 

Defendant wish to do that inadmissible

Engages into mischief this is directed at 

Proper and balanced picture is the appropriate one

2pm

Laura Crampton cannot be here until 3pm

Peter Crampton lady needs to be in another court 

Section 23 of the Criminal Justice Act 1988 argument death of Linda Mitri established on criminal standard 

Death certificate

Seek to rely upon statement of Peter Crampton who identified body at page 682

Until Friday not asked for 

No statement can be read in ordinary way

Invite Section 23 witness subject to Section 23(2) (b) outside United Kingdom

Judge

Wait and see what she says

Leave it there I will

Rely upon what’s there

Afraid what there 

3pm

Information been given 

Decision if not the reasons for it this afternoon

Sit a bit late

Has your lordship copy Gogel (?)

Yes

Not case rely upon but part of the story 

No alibi notice as far as Paul Ras is concerned

Receiving instructions letter written some time ago

Fact no alibi notice does no mean defendant cannot say he is elsewhere just no evidence to support there

Establish Linda Mitri’s death

3 statements

10 Feb 1995 statement duplicated in papers

2 copies served 

Duplicated again in the computer draft

Appears 3 times

632-635 statement 26 Feb 1995 Mr Schroeder took it 16 paragraphs

636-641 computer printout p150

In case anyone takes point 17th March date of copy statement 6th March 1995

All on the face of it have been made to the South African police

Corresponds with South African enquiry

Only effect admissibility

Question whether Section 25 or Section 26 easier to get in

If point taken invite your Lordship to consider Section 25

Truism defence not opportunity to cross-examine or see witness

Any submission on that point is circular

Provisions for precisely that procedure

Where absence not cross examine or see neither here nor there 

Part of picture

Acid test contents of the statement

Section 26

Archbold 9-130

Court shall first of all have regard to the following without leave of the court in the interests of justice

Duty to have regard 1 to the contents of the statement

In all the cases I submit contents of statement 

In other cases wholly credible evidence and powerful and contents compelling

Decisions all gone the other wary approach of Lord Griffiths in R v Scott

Scott not directly about Section 26 about depositions 

Approach one that is approved

Relevant passages report of Scott

Page 161-162

Page 161 second half of page in light of these authorities satisfied

Discretion of judge to ensure a fair trial includes the power to exclude disposition sparingly

One witness courageous enough to identify accused not had benefit of listening to cross-examination

In many cases develop warning with other evidence 

In identification case appropriate warning of identification evidence

Scrutinised by judge not contain matters prejudicial than probative

Lord Griffiths approach is precisely approach Section 23 statements can be edited

“…provided right to exclude deposition,… unwise nature of such circumstances inability to cross-examine, sole evidence against accused…”

Court of Appeal’s approach in cases

Quality of evidenced in deposition crucial factor

Judge withdraw case from jury if identification evidence so strong

Extreme case prosecutions not usually 

Clear direction in summing up and deposition accepted

R v Dragic(1996) 2 Cr App R 232, CA

LCJ Taylor at p238-240

Appropriate approach 239 C-D

Example-Gogel deals with R v Lockley and Corah (1995) 2 Cr App R 554 CA

No breach of article 6(3) 

Judge exercising proper judicial discretion

No challenge

Another aspect Section 26 special in interests of justice contents of statement 

Entitled to take into account supporting its submission

Approach is well known

Comes to this 

If contents of material properly directed jury evidence properly acted upon

Balance almost all in favour of admitting the material

And of course by any material admissible under the Schedule 2 page 1203 Archbold

Available material from first trial 

Read in passages

Such appropriate use of material as defence may wish to demonstrate how compelling

So obviously compelling 

Material from direct cause and no other

Payment of £100,000 by Trigwell

Two trips to London 

Hotels from Mitri to return 

Beaten man to death

Other material edited

Others approached to do the same job as Ras and Sundkvist

Value of the house more or less accurate

Daughter Noicki pregnant accurate

Alex made note of whereabouts 

Route home

Document Alex Mitri did that

NL4

Extract from Alex Mitri’s book 

References to people at hotel in Barry Trigwell’s book

Descriptions paragraph 8

P1634 more phone calls

Returned from UK
Long and short of it Linda Mitri’s material utterly compelling

Material should be known by force at first statement

Typescript form 

Once again meetings

Presence of Ann Trigwell

Barry Trigwell, was private detective

1.52am hope to instruct 

Trigwell hire car arrangements in SA 

Primary test utterly compellable only from this source

Interrstes of justice compelling evidence directly relevant to issues in case, should be interfered

Mere fact not see her didn’t get to cross-examine

Shouldn’t precisely sort of situation designed to cater for

Section 25/26

Relevance context of statement and provides evidence not called

Alex Mitri and brother Gavin

Context wouldn’t approach video important

Section 25/3

26 circumstances not only person who made the sandwich and the

wrong demeanour

Appearance not able to see here

Must be important 

Witness statement employees employer of 

Statements, which follow

Made to Off-Licence

Statement from Coutham

Video-instuctions 

2 police

Contaminated 2nd and 1st statements

Not certain statements are normally seen?

Witness themselves

R v Lockley and Corah

Statement made in suspect circumstances

Who may be able to assist

Linda Mitri unsatisfactory as a person

Was strip tease owner

Owner of Baghdad café present Alex Mitri

In criminal circles 

Some evidence addicted of cocaine

Subjected to cocaine

In Nicollette, daughter

Some evidence for defence 

Prosecution witness in this case

Look for corrobative evidence

Quality of evidence

Statements contain a number of reasons]

Statements inconsistent

Mr Mansfield QC some of evidence scheduled if not boredom by,

Other point inability to cross examine Ann Trigwell

Mr Mansfield QC

Not by cross examination of Paul Raz or Loren Sundvist

Potential breach 

Basics cannot drink

Primary issue

Issue of demeanour

In nature of work she did 

Constant

Opportunity 

J- difficulty no acceptable evidence relating to Identification

If witness statement should be read

Sound argument vast majority 

Observe witness

Lord Thomas as going through parliament

In all the circumstances

The demeanour of witness identification vital to determine

Long since given up on that

It isn’t sufficient all facts very many, case by any standards 

Evidence attempting to get Barry Trigwell in jail

Brave undertones

Lord Thomas

Indictment charges murder

Conspiracy not alleged in indictment

Bear that in mind

Hoe much is hearsay

Only direct evidence starts at Chapter 8

Paragraph 14 at meeting is hearsay

Stopped talking until walking away

Hearsay Ann Trigwell told her nothing

Not talking about hearsay

Talks about meeting

Does not hear

Witness statement paragraph 3 because not in house at time

Heard going to do the hit

Next part does hear something

On patio serving coke and tea whilst seeing photographs

Asked if hearsay? Yes

“ Is he a private eye?

Asks husband what’s going on?

Later that day Paul Ras and Loren Sundkvist make several phone calls to Alex Mitri

Another meeting with Ann Trigwell

Key and rental car 

Ann Trigwell money up front

Back in South Africa to do that

After she left Alex told them to do a lot of things

Endeavour to demonstrate although described as utterly compelling

Statements are inadmissible

Luca v Italy

Advantage over Scott and other authorities because post adoption of the ECHR as part of UK law

In Scott LJ Ward approached this issue on the basis that it is a breach of the Convention

Page 279 paragraph D deals with the convention

Not Section b (1) use to comply with the rights of the Defendant

To protect his rights

Especially if charged with a criminal offence

No opportunity to question the person whose statement will be read out at the hearing

R v Fedrick (1990) Crim.LR. 403 per LJ Auld

Particular aspects always excluded were permitted

Normally at public hearing

Adversarial argument

Defendant –adequate and proper opportunity to challenge the witnesses against him

If adequate opportunity to challenge witnesses, admission not effect s.74 (3)

Deposition no opportunity to examine 

Not compatible with rights

Goes on to deal with facts

Most important evidence 

Competing that rights of Defendant

Protection 

R v Scott

Evidence of Deceased

Preliminary enquiry

Facts

Opportunity to challenge that evidence

No interview

Nothing on record

Allegations / responses of Defence or Prosecution

Looked at situation in USA

Refers to Cherokee relied upon

1996/1999

Part of jurisprudence of USA

Neither here not there

Unless law is unclear

3 statements

Confrontation clause

Emphasis has accused had opportunity to challenge witnesses or not

May not be persuasive 

Luca demonstrates significance of opportunity to challenge evidence given

Linda Mitri’s evidence for prosecution 

Short distance

Hearsay should be allowed in evidence of a dead witness

Caught only two years ago

Part of consistent development

Other constitutions 

Same guarantees and rights

Mr Raggart QC for the Crown

Lord Thomas’ complaints are a matter for Parliament

In judgement of court finally expressed itself 

Section 26 assessed in the interests of justice

Although no need to refer to the ECHR

Procedure

Reinsert argument in Luca v Italy

R v Gonzales de Arango 96 Cr App R 399 CA 

Impracticable to secure attendance from witnesses in South America

Legislation compatible

Live evidence of Mrs Crampton

Witness Statement on Friday

Half sister, Linda, married a man called Alex Mitri

Three and a half years ago Mrs Crampton’s ex-husband identified Linda Mitri’s body

31 March 1999

Contacted by mother

About half-sister

Mother called me from East London

Linda killed in a car crash

Went to mortuary

Did you see the body?

No I didn’t

Form on the face of it says that you did

My husband identified her

Was there anything amongst her belongings? Handbag?

Identification Book

Personal items

Identification Book

Significance

Carry around all the time

Identification number

Have to produce

Belongings Linda’s

Family funeral? Yes

Certificate of cremation 

Husband knew Linda Mitri well

Any reason

A lot of make-up from Boots in handbag

Linda Mitri spent a lot of time in the UK then

Dancer

Can’t remember what else in handbag

Bunch of keys

Staying with a man (Neil)

Returned her keys to him

Mr Nicholls QC for Paul Pas

Mrs Crampton 

Refers to document

Identification of body

Signed this and did not identify the body

You and your boyfriend received phone call from mortuary

Do you remember who phone call from?

Mother

Identify body

Station government mortuary

Whose writing on document?

Only signature mine

Everything else filled in by Commissioner 

Mr S Aziz

Dave identified body

I did not and yet signed

I know I have

You and Mr Crampton go to the mortuary

Someone received you

Asked if you will identify the body

Knew what that meant

Said you identified her when in truth you shouldn’t have done

Upset

Signed it because it was my sister

Sergeant got you to sign it

Person whose name on bottom

Ibrahim Aziz, Commissioner for Oaths

Recall if he was there when signed document 

Do not recall

Sergeant gets you to sign it 

Sign it incorrectly

Truly do not remember

Had to go to mortuary

Had to come back with handbag

Start off identification by husband at mortuary

Had to go to get handbag and its contents, which recognised as hers

Linda’s Identity Card

Would you like to see mine?

Carry it around everywhere

Photo, name, address, details and identification number

Mr Raggart QC for the Crown

Can someone make clear to this witness why she is here?

Mr Nicholls QC for Paul Ras

Something here ‘Berger’

Means citizen in Afrikaans

Never saw Linda Mitri’s body

Only identified her from her belongings as you’ve told us

Reason for being here

Consider perhaps it was not Linda Mitri’s body

Discuss matter with Dave?

Whether her body?

He’s not here

May be impracticable to bring him here

He knew Linda Mitri very well

Basis for saying that 

Not specific reason

Tattoo

Facial bruising

Wouldn’t let me in 

He said she looked dreadful

Lord Thomas on behalf of Loren Sundkvist

Born Durban

Lived Durban, Johannesburg, Durban, East London 

First husband in Cape Town

Brought up with Linda

How long together?

Until sixteen/ seventeen years old

Same household while small children

Fifteen years older

How old when left home?

1975 

I would have been thirty one years old

Alex Mitri met three times 

Living a long way away in Johannesburg

How long have you been in the UK?

In Johannesburg must have seen them very little in the last three years before Linda’s death

Used to go to Johannesburg once a month

Durban once a week

Lifestyle 

Theatre Nurse and Dancer

Judge

What that got to do with anything?
Lord Thomas on behalf of Loren Sundkvist

When gave evidence asked a lot of questions

Afraid of Alex Mitri?

Message if I testify I won’t live?

In fear of my life?

Yes, scared of her husband

It is a possibility 

Police protection now

But I believe she is dead because if she was alive she would have contacted me

I was the first to know when something was wrong

Judge

Satisfied so sure that Linda Mitri’s dead?

Admission of evidence allowed

Reasons in the morning

Consider conviction in the background
Mr Nicholls QC, on behalf of Paul Ras

Some argument what evidence is?

Time to think

What evidence should go in

How the other material will be dealt with

Difference between us

What said in furtherance of the conspiracy?

Mr Raggart QC for the Crown

May have to edit transcripts 

Opening 

Gist of story but not verbatim

Copy of opening

Leave further argument

Time estimate end of July

Up to six weeks

Mr Nicholls QC for Paul Ras

Six weeks too long

Ann Trigwell’s trial lasted four weeks and very difficult to say

Hope list longer/ order witnesses

Mr Raggart QC, for the Crown

Witnesses ready for tomorrow

Family in UK

Chronologically the story in South Africa

Travel arrangements

Trip 1 

Trip 2

Scientific evidence

Application for Legal Aid for a Noting Representation Order 

Section 2(1) of Schedule 3 of the Access to Justice Act 1999 allows the court to order representation in criminal proceedings, if it is in the interests of justice set out in Section 5 (1) at (a) and (b).

Reference to secondary legislation, Criminal Service (General) (No 2) Regulations 2001 in particular Section 4(e), which specifically states advice and assistance is available in relation to an application or potential application to the Criminal Case Review Commission.

Legal Aid granted for a Noting Representation Order with effect from the 23rd June 2003 for the extent of the evidence but not to include speeches. 

